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PREFACE 


Making International Law Work is a task that may 
be approached in a variety of ways. It is possible to take 
a purely negative view of the matter and to hold that to 
subject the conduct of States to legal scrutiny is sheer 
hypocrisy. It is equally feasible to be more positive but 
to resign oneself to the fact that international law has been 
limited to the regulation of matters of secondary import- 
ance and that it is likely to remain similarly restricted in 
the future. It is then not difficult to prove that, for 
instance, in spheres such as diplomatic immunity, extradi- 
tion or State responsibility, this legal system works 
moderately well. Or, it is possible to point to the gradual 
expansion of the international law of peace and to argue 
that, in good time, the aspiration of the rule of law in the 
international sphere will be realized but must on no 
account be unduly rushed. In support of this view, 
attention may be drawn to the remarkable enrichment of 
international law by the practice of international Courts 
and tribunals. From this fact it may be deduced that, in 
due course, these international judicial institutions will 
contribute no less to the subconscious growth of inter- 
national law than municipal courts have done in their 
corresponding sphere over centuries in the Common Law 
countries. Others may suggest that the United Nations 
should be urged to embark on a comprehensive codifica- 
tion of international law, though the experience gathered 
in this field under the aegis of the League of Nations is 
not exactly encouraging. 

Yet it may be argued that all these avenues to the lule 
of law in inter-State relations are pitifully^inadequate to 
meet the challenge presented to our generation by the 
invention of atomic weapons and by the phenomenon of 
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total war, and that nothing short of world government 
can give a secure basis to international, or rather world, 
law. If this line is taken, as the authors of this book 
thought it right to do, two courses appear to be open in 
order to provide an answer to this riddle of our age. 
Either the present unsatisfactory stage of international 
law is taken for granted, and attention is concentrated on 
the most suitable forms of world government, or the main 
task is seen to consist in analyzing the inherent limitations 
of international law within a system of world power 
politics and in focusing discussion on the major stumbling 
blocks to the further development of international law, 
that is to say, the national sovereignty of the world 
powers. In the present state of the discussion, the former 
alternative would appear to be premature. The main 
theme of this book, therefore, is the thesis that, short of 
some minimum of world federation, the world powers 
may maintain even for a prolonged period an uneasy 
equilibrium between themselves, but that the rule of law 
between nations and functional international integration 
by means of international institutions must remain as pre- 
carious as they were during the pre-1914 period or during 
the interval between the First and Second World Wars. 

Whether it is possible to bridge the gap between our 
existing world society and a world community proper, 
will primarily depend on the United States of America 
and the U.S.S.R. They will have to make up their minds 
whether they conceive their destinies to lie in the revival 
of outworn conceptions of political, economic and ideo- 
logical imperialism or whether they can evolve a common 
denominator for their different ways of Ufe. At this stage, 
a unique opportunity is offered to the British Empire and 
Commonwealth to give the lead both to these Powers and 
to the smaller nations by its own example, that is to say , ! 
by the successful combination of the ideals of individual 
freedom and 'social security. If the dangers of the post- 
war period were faced in such a constructive spirit, it 
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PREFACE 


should not prove beyond human strength for the world 
powers — to use the language of the Crimea Declaration — 
to ‘ build in co-operation with other peace-loving nations 
a world order under law, dedicated to peace, security, 
freedom and the general well-being of all mankind.’ 

Those who may be inclined to call such an endeavour 
utopian, may find that the price of their particuleir brand 
of ‘ realism ’ will be a third world war with all that, in 
an age of cosmic warfare, this threat implies. The same 
critics probably took the same view of the proposals made 
in the first edition of this book in 1939 to build such a 
federation around the nucleus of an Anglo-French Union, 
until, in 1940 — ^when it was too late — they woke up to 
hear Mr. Churchill advocating this proposal. To-day, 
responsible statesmen are fully aware of the fact that the 
problem can be solved if at all only on a world scale. 
This is one of the few hopeful signs in a world in which 
the coming major issues of world power politics are 
already clearly discernible, and the new world alignments 
are already in the process of formation. 

It may be advisable to state expressly that it is not the 
purpose of this book to provide a systematic survey of the 
rules of international law, a task which may be left to the 
standard treatises in this field. As has been pointed out 
before, the main task which the authors have set them- 
selves is to define the place of international law in world 
society and in a system of world power poHtics in disguise. 
It is hoped that a book of this kind may be helpful to 
students of international law and relations — and, in 
particular, to those who wish to prepare themselves for 
the newly established University of London Diploma in 
International Affairs, for which the London Institute of 
World Affairs offers full teaching facilities. By first 
making themselves acquainted with the social background 
of international law, students may be better equipped for 
their subsequent systematic and analytical work. In 
addition, the book appeals to the general reader who is 
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less concerned with technical detail than with the scope 
and functions fulfilled by law in the inter-State system. 

We have to express our sincere thanks to Miss Monica 
McClintock and to Major L. G. Green who have shared 
in the teisk of reading the proofs. Major Green has also 
been responsible for the preparation of the index. 


University College, London, 
January, 1^46. 


G. W. K. 
G. S. 
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CHAPTER I 


THE DEVELOPMENT OF INTERNATIONAL LAW 

* International law was not crystallized in the seventeenth century, but 
is a living and expanding code.’ 

{In re Piracy Jure Gentium^ per Viscount Sankey, L.C, — 1934.) 

International law, as we know it, is the product of the 
experience gained in international affairs in the last three 
centuries of European history. It has its origin in the 
breakdown of the medieval system and, therefore, if we 
are to study it in proper perspective, it is necessary first to 
look briefly at the medieval system, with its conception of 
a united Christendom, and then to examine the reasons 
which led to its replacement by the more modem system 
of international organization. The medieval order, which 
we term Christendom, can be regarded as a pyramid at 
the summit of which were the Emperor and the Pope. 
All free men were regarded as being linked individually ’ 
to some higher authority, culminating eventually in that 
of the Emperor and the Pope. 

So we have on the one hand a system of ecclesiastical 
courts, from that of the least important archdeacon to the 
papal curia at the other extreme. And so also on the / 
secular side, we have a similar hierarchy of feudal courts,* 
beginning at one end with the court of the Lord of the 
Manor and terminating with the Emperoris court before 
which his tenants in chief could alone be litigants. This 
was not always a rigorous concept, and as the Middle Ages 
drew to a close, the authority of the Emperor over his 
tenants in chief, except perhaps in Germany and Italy, 
became shadowy in the extreme. For example, it is 
doubtful whether at any time after the Norman conquest 
any English king, except perhaps Rich^ard I during 
captivity, ever acknowledged the overlordship of the 
Emperor. Nevertheless, on the religious side, no English 
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king denied the ecdesiastical supremacy of the Pope until 
the Reformation and, therefore, what the conception of 
a united Christendom lost on the secular side, it retained 
more tenaciously on the religious side. The existence of 
this conception affected the ordinary citizen’s way of 
facing political problems and tended to emphasize the 
unity of western civilization at the expense of purely 
national cultures. As Mr. Bernard Shaw has acutely 
pointed out in his preface to St. Joan, society was divided 
horizontally rather than vertically, and a merchant in 
England tended to feel greater identity of outlook with a 
merchant of Italy than with a labourer or even a feudal 
magnate of his own country. The same was true of other 
orders in society, more particularly of scholars, clergy and 
' feudal knights. This unity of civilization was emphasized 
by the common use of Latin, not only for the purposes of 
scholars, but as a means of communication between 
Christian Princes. It was also evidenced by the frequent 
exchanges of scholars between the countries of Western 
Europe, by the ease with which a person could leave his 
own country and enter the official service of a neighbour, 
or even of a rival, by the common body of Catholic 
doctrine, affecting vitally the approach of all students and 
statesmen to political problems, and by the reception of 
Roman Law as the common law of the countries of 
Western Europe, to which England alone furnishes an 
exception. Furthermore, the Middle Ages were essentially 
a period of limited authority. The secular authority of the 
feudal courts was limited in two ways. Firstly, there was 
a similar organization of ecclesiastical courts administering 
the law, which touched the ordinary citizen at many of 
the most important points of his life and the authority of 
which formed the most powerful obstacle to die extension 
of the power of the secular courts during this period. 

\ Secondly, there were mercantile courts whose jurisdic- 
tion was based upon charters secured from secular rulers, 
^hey administered a mercantile law which did not vary 
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materially wherever it was administered in Western 
Europe, and which, therefore, affords an illustration of a 
common private law, administered by courts whose 
ultimate source of authority was not the local sovereign 
but the common consent of those who submitted them- 
selves to their jurisdiction. Again, even within the 
sphere of feudal law, the action of powerful kings was 
conditioned by the existence of a body of feudal custom 
which required the consent of the tenants to whom it 
apphed before it could be changed. Thus, customary law 
greatly curtailed the power of the kings to impose fresh 
taxes, to initiate important internal changes, or even to 
embark upon foreign adventures. Since the kings had not 
sufficient income to maintain standing armies, they neces- 
sarily relied mainly upon feudal levies, and the consent of 
the tenants in chief was necessary before these could be 
employed overseas. In England, two of the strongest of 
our medieval kings, Edward I and Edward III, both 
sought unsuccessfully to override this last important 
limitation upon their authority. 

It will be evident that this was essentially a static 
society in which every free man was assigned a place 
and so, as one distinguished writer has pointed out, 
the condition of the lordless man. was a most unhappy 
one; for he was outside the entire system and so was 
nor only not entitled to protection, but was also nor- 
mally unable to earn a Uving. His position, in fact, 
was as much an anomaly as that of the stateless person 
to-day. The difference between medieval and modern 
society is this; the binding element to-day is allegiance to 
a sovereign State, whilst in medieval times it was a 
feudal contract in which service was offered on the one 
side in return for protection on the other, and this con- 
, tractual relationship was regulated by a well-established 
body of custom to which both sides could appeal in case 
of dispute. This contractual conception of society 
received renewed emphasis from Cathohc philosophy 
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with its underlying assumptions of personal dignity and 
of ordered freedom, alike for king and tenant. 

THE BREAKDOWN OF THE MEDIEVAL ORDER 

This conception of a loosely organized European order, 
based in the last resort on contract, broke down in the 
sixteenth century under the impact of the combined forces 
of the Renaissance, the Reformation and the underlying 
social and economic trends. For a period, it was replaced 
by an atomized society in which the constituent units had 
no cohesion and which, as a not unnatural result, were in 
a state of intense activity and conflict. Among the chief 
causes of the breakdown of the medieval system were the 
following: 

(l) The decline of the baronage. The first indication of 
this may be perceived in the crusades which not only 
exhausted for a time the military power of the feudal lords, 
but also threatened their financial security, since in many 
cases a baron was compelled to mortgage his resources in 
order to equip one of his expeditions. Moreover, during 
his absence the merchant class grew in number and im- 
portance, and even the crusaders themselves stimulated 
new wants which this class supplied. When, therefore, the 
crusades ended, the importance of the baronage had 
diminished and that of the merchants had increased. 
Moreover, in all the countries of Western Europe the 
baronage ultimately resorted to civil wars for what were, 
according to modern ideas, essentially selfish ends. 
These mtemecine struggles led ultimately not only to 
diminution in numbers of the barons as a result of 
periodic proscription, but also to the exhaustion of their 
military power. When, therefore, these civil wars were at 
last ended, there was a marked tendency, even among the 
older nobility, to turn to more peacefol pursuits, some- 
times, as in England after the Wars of the Roses, in 
temporary alliance with the new monarchies. 



THE DEVELOPMENT OF INTERNATIONAL LAW 

(2) By the sixteenth century the medieval methods of 
waging warfare by means of feudal levies were becoming 
obsolete. The long bow and the cross bow had both 
challenged the invulnerability of the fully amiied knight, 
but the invention of gunpowder rendered feudal armies 
obsolete and gave the power to raise armies independently 
of the baronage to national leaders, if they had the 
means to do so. Therefore, the wars of the sixteenth 
century were fought mainly by mercenary armies, and 
this is one reason for their brutality against the civilian 
population. 

(3) Feudalism was not only a system of political 
organization, it was also the entire basis of community 
life in the Middle Ages. It was based on land cultivation, 
carried out mainly by unfree labour and it assured the 
self-sufficiency of very small territorial units, that is to 
say, of the manors. By the sixteenth century villeinage had 
(^cjfped. The creation of new wants and a higher stan- 
dard of living necessarily implied that the manor could 
no longer hope to be self-sufficient, whilst the mercantile 
class, which in some countries in Western Europe and 
especially in England was rapidly assuming political 
importance, was outside the sphere of feudalism altogether. 
The discovery of the New World and the consequent 
expansion of trade made the merchants the wealthiest 
class within the community and caused the baronage, 
except in so far as it remained in touch with the new 
development, proportionately to lose power. 

(4) Another aspect of the Renaissance was a wide- 
spread renewal of interest in the study of Roman Law 
and a fresh reception of it into the common law of the 
countries of Western Europe, for instance, the receptions 
of Roman Law in Scotland and in Germany which took 
place at this period, and it has been suggested that a 
reception in England was . averted only by a narrow 
margin. Roman Law with its theories of absolute 
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ownership (dominium) and its tradition of imperial rule 
made newer theories of absolute monarchy popular and 
so became acceptable to the new rulers in the chief States 
of Western Europe. 

(5) The Reformation ended the conception of a united 
Christendom on the religious side. Thus, by removing 
that aspect of unity which had proved most tenacious, it 
destroyed the medieval basis of political organization. 
The reformers themselves accepted the authority of the 
secular rulers even in matters of religion, and the Peace 
of Augsburg in 1555 gave political recognition to this 
state of affairs. Here again, a new movement assisted in 
emphasizing the greatly increased authority of the 
territorial sovereign. 

(6) Medieval philosophers had consistently emphasized 
the authority of Natural Law. They had identified it 
with the Law of God and regarded it as the higher law 
to which in the last resort the individual must give 
obedience, even if in doing so he came in conflict with 
local law. Ecclesiastical philosophers had found these 
ideas useful since they tended to exalt Catholic doctrine 
at the expense of secular authority. These restraints were 
now gone, and social and political philosophers took 
advantage of this to preach that the ruler was responsible 
to no one and need not keep faith either with other rulers 
or with his people. This chtinged philosophical outlook 
may be contrasted if the writings of St. Thomas Aquinas 
are placed by the side of those of Machiavelli. In the 
Middle Ages, for example, the sanctity of treaties, which 
was greatly emphasized, had depended upon the oath of 
the contracting parties. The breach of a treaty was an 
ecclesiastical offence which might in the last resort involve 
excommunication and interdict. Now these penalties 
were ineffective. Moreover, medieval philosophy had 
sought to explain, not perhaps very successfully, the 
circumstances in which a just war could be embarked 
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upon. This restraint no longer existed in the sixteenth 
century, and in consequence still more wars were waged 
for selfish ends in circumstances of extreme brutality. In 
the Middle Ages there had been rules of warfare collected 
into books of chivalry, laying down the principles which 
were in general observed. There is an echo of these rules 
in Shakespeare’s Henry V in Fluellen’s discussion of 
the French attack on the boys and the luggage and of 
Henry V’s massacre of his prisoners at Agincourt. It is 
evident that the baronage had a common interest to 
secure the observance of these rules, especially where they 
related to such matters as ransom, hostages and the 
chai'acter and functions of heralds and similar phenomena. 
This common interest had now gone, and it is therefore 
not surprising that there were excesses. 

THE GROTIAN APPROACH TO INTERNATIONAL LAW 

Eventually writers upon inter-State relations united 
to protest against the situation, exactly as they are doing 
in our time. Some wished to return substantially to the 
medieval position. Yet their efforts were as bare of result 
as must necessarily be the efforts of those who seek to-day 
to return to the nineteenth century position or even to 
the long past age of a law common to all Christian 
irations. Others accepted the existing international 
situation and sought to rationalize and to improve it. 
Prominent amongst these was Gentili. Born in Italy in 
155s?, he was educated at Perugia, then one of the most 
famous universities of Italy and possessing a law school of 
great distinction. After becoming a Doctor of Law, he was 
appointed to judicial office, but was compelled to leave the 
country because his family had embraced Protestantism. 
He came to England in 1 580 and was appointed to lecture 
at Oxford, becoming Regius Professor there in 1587. 
His work on International Law was published imme- 
diately after the destruction of the Spanish Armada. It is 
relatively positivist in outlook, in the sense that it is based 
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primarily upon the usages of independent States, in 
contrast with the writings of the Spanish naturalists, 
many of whom were Jesuits. They regarded international 
law as still applying within a civitas or community under 
the dual authority of Pope and Emperor. In the societas 
gentium of Gentili there are many independent States 
following a law drawn largely from recent practice, whose 
binding force is based upon the consent of the members. 
It is true that Gentili also appeals to natural law as an 
auxiliary reason for the binding force of international 
law, since he is well aware of the extent of the sentiment 
in favour of natural law which survived in his day. But 
he is more positivist even than his better known successor, 
Grotius, who profited by the earlier labours of Gentili. 
The extent of the latter’s positivism is illustrated by the 
fact that he even includes non-Christian countries in his 
community of nations, assuming their capacity for treaty 
relations. Like many who have written on international 
law before and after him, he attempts to grapple with the 
problem of the just war without reaching any realljT 
satisfactory conclusion. 

Gentili, as we have seen, was a religious refugee; 
Grotius, who soon afterwards became known as the 
father of international law, became a religious refugee, 
too. Bom at Delft in 1583, he was educated at Leyden 
where he early gave evidence of astonishing profundity 
of scholarship and acquired a great reputation. In 1598 
he was made a member of the Dutch Embassy in France 
and in 1604 became Advocate-General of the Netherlands. 
In 1613 he came as Ambassador to England, and on Hs 
return entered into religious controversies in opposition 
to the Stadtholder, as a result of which he was arrested 
and imprisoned in 1618. His picturesque escape from 
prison in a huge chest for books which had been sent by 
his wife, has often been described. After his escape he 
took refhge in France and subsequently became Swedish 
Ambsissador to France. His death in 1645 was due to 
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exposure following a storm at sea. His great work De 
lure Belli ac Pads, published in 1625, is one of the out- 
standing achievements of legal science, since it has proved 
the starting point for a modem science of international 
law. It exhibits notable resemblances to the work of 
Gentili and equally interesting differences. Whereas, 
however, the appeal of Gentili was local, that of Grodus 
was universal, and one reason for that has to be found in 
the difference in the dates of the two works. When 
Grotius wrote, most thinking persons in Europe were 
prepared to accept his fundamental assumptions. The 
book was written during the Thirty Years War, against 
the barbarism of which he protests in memorable terms. 
He wrote, too, when the disintegration of Christendom 
had become apparent to all. At the Peace of Westphalia 
in 1648 the States who were represented were admittedly 
sovereign and independent and negotiated upon a footing 
of legal equality. The former overlordship of Emperor 
and Pope had finally disappeared in European politics 
and with it the last hope of organizing Christendom 
upon the basis of Christian philosophy. The following 
appear to be some of the chief reasons for a general 
acceptance of the soundness of Grotius’ work in the 
sphere of international law. 

At the time of the publication of his book there had 
come to be recognized what was essentially ignored 
earlier, that war without limits in the last resort defeats 
itself. Its horrors, in fact, led to a general movement 
against the waging of wars. Hence States were prepared 
to accept within limits a doctrine which defined the 
conditions of their intercourse, reduced the occasions for a 
just resort to war and mitigated the severities of such 
wars when in fact they had broken out. 

The unit of international law, for Grotius, is the 
sovereign, independent State. The individn?il is not an 
international person. Rights can be enjoyed only by 
States. Thus, international law from this point of view 
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simply emphasized the authority of the State over its sub- 
jects and so proved acceptable to rulers, who no longer 
admitted external and internal checks upon their 
authority. The law was thus based upon political reality. 
To have argued in favour of the establishment of some 
super-national authority, to take the place vacated by the 
Empire and the Papacy, would have condemned his work 
to failure. Grotius simply sought to do the best he could 
in the sphere of international relations in the conditions 
which he found existing around him. 

The dominating method of Grotius is an appeal to 
State practice, allied to an acute and independent judg- 
ment which is founded upon an exhaustive study of 
international law writings, the classics of antiquity and the 
Bible. He is thus less positivist than Gentili. In fact, his 
work has always been regarded as a compromise between 
positivism and naturalism, and as a result it obtained sup- 
port from both schools of thought. 

Substantial portion of his law of peace are drawn 
from Roman Law, and this seemed essentially the appro- 
priate method of constructing a new science to the 
Romanists who then dominated the law schools on the 
Continent. 

It is a formal law, applying between States. It is not 
concerned with either the social structure of the State 
itself nor with the relations of the rulers of States to their 
subjects. Thus the identity of a State remains unchanged, 
even though its internal structure may suffer fundamental 
alteration as the result of revolution. Accordingly, it 
leaves State policy unhampered, both from the internal 
and the external points of view. Moreover, its basis is 
consent, and it assumes the legal equality of States in the 
sense of equal capacity for rights and duties, although 
politically there are manifestly the widest inequalities. 

This system of law depends on certain underlying 
assumptions which will be more fuUy examined in later 
chapters, the chief of which are the following : 
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(1) The State is regarded as an organization possessidg" 
defoed territory and the capacity to exclude the activities 
of other political organizations within that territory. This 
leads to the proposition that international law does not 
interfere in the internal affairs of States, and that States 
themselves should refrain from intervention in the 
internal affairs of other States, except in so far as this 
may be necessary to protect some fundamental interests 
of their own. 

(2) States have legal equality, that is to say equal 
potentiality; and incongruity is avoided because this 
roughly corresponds to the actual position. International 
law only applies to political units which exercise control 
over a considerable number of individuals, who preserve 
their existence in international relations by the devices of 
power politics. 

(3) States which are subject to international law have 
a common outlook which is based upon common tradi- 
tion, that is to say, the conception of Western civilization 
as a unity. In the sphere of law, certain legal standards 
were accepted by all of these States; for instance, those 
of individual responsibility before the law, impartiality of 
judicial organization or respect for acquired rights. It 
is interesting to observe that non-Christian communities, 
e.g., Turkey, Japan or China, were only admitted within 
the society of nations subject to international law when 
they had given evidence that they accepted these under- 
lying standards. 

(4) There is the assumption that international law 
means roughly the same thing to all States subject to it 
and is regarded by them as binding, notwithstanding the 
peculiarity of its sanctions. This leads to the fundamental 
maxim that treaties must be observed, sincg in the last 
resort international law itself depends only on consent. 
Violation of treaty rights, therefore, implies rejection of 
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the foundation of the consent basis upon which the law 
had been built up. 

The conflict between naturalists and positivists sur- 
vived Grotius. For a time, the positivist method prevailed, 
leading in the political sphere to steadily increased State 
authority, though in a number of countries in Western 
Europe that authority was no longer exercised exclusively 
by the king or sectional groups on behalf of the entire 
community. Positivists held not only that international 
law lacked any effective impartial authority to enforce it, 
but also that this was a permanent feature of intemationjj 
law. They tended to cover up and to minimize the 
implicit disharmony between the identity of judge and 
party and to legalize war as the litigation of States in the 
absence of compulsive international jurisdiction for the 
pacific settlement of international disputes. 

Thus the period of international law, which lasted for 
three centuries after Grotius, exhibited defects still more 
serious than those existing in the medieval system which 
it replaced. This state of affairs may suggest that it was 
merely a transitory phase, preparing the way for some 
more coherent form of international organization from 
which the employment of force as an instrument of 
national policy will have been excluded, but in which 
force will be retained for the purpose of supporting the 
decisions of impartial organs in the same way in which it 
is employed in the sphere of municipal law. 
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CHAPTER 2 


THE SOCIAL BACKGROUND 
OF INTERNATIONAL LAW 

* When the animals met to discuss disarmament, the Lion looked the 
Eagle in the eye and said, “ We must abolish talons.*’ The Eagle looked 
sq^uarely back into the Lion’s eyes and said, “ We must abolish claws.” 
Then the Bear said, “ Let’s abolish everything except universal embraces.” * 

(Seonr S. de Madariaga, 1932.) 

Singe the sociological analysis of international law is 
still in its infancy, it is not surprising to find that it 
possesses no generally recognized terminology which 
adequately describes the social foundations of inter- 
national law. Writers refer indiscriminately to the 
international community as the community or concert 
of civilized States, the community of international law 
and the family or society of nations. So varied a nomen- 
clature might be justified if the terms employed were 
either clearly synonymous or consciously different in 
meaning. Yet as this is not the case, and we are con- 
fronted with a babel of tongues which obscures the real 
nature of the inter-State system, it seems advisable to 
adhere strictly to the terminology most nearly akin to it. 
The ground has been prepared by the spade work of 
sociologists to whom we owe a clear distinction between 
the two main groups of social relations — community and 
society. According to their established practice a com- 
munity is a social group in which behaviour is deter- 
mined by the solidarity of its members which alone 
provides the cohesive force essential to the existence of 
the community. The criterion of solidarity represents the 
decisive factor in the classification of social groups. If 
this bond is absent or is not strong enough to provide the 
necessary cohesive force, the group fulfils a different 
function, the adjustment of diverging interests. It is this 
feature which distinguishes a society from a community. 
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In Other words, whereas the members of a community 
are united in spite of their individual existence, the 
members of a society are isolated in spite of their associa- 
tion. 

The former group may be exemplified by a family, 
church or nation, the latter by a joint stock company. 
To avoid misconstruction, it must first be emphasized 
that although neither group could exist without some 
measure of cohesive force and some kind of interdepen- 
dence among its members, it is the difference in kind 
which essentially distinguishes between, for instance, a 
joint stock company and a church. Secondly, the terms 
‘ community ’ and ‘ society ’ in this context represent 
‘ ideal types ’ in the technical sense, as used by Max 
Weber, the German pioneer in the field of sociology. 
They are therefore ‘ standards of reference,’ pure types 
which give the essence of the phenomenon and moreover 
carry its inherent conception to its logical conclusion. 
If actual groups are to be classified according to these 
standards, a considerable amount of abstraction is in- 
evitable, and careful judgment alone wiU determine 
whether clearly recognizable features predominate in a 
certain group, or whether it should be classified as a 
hybrid. 

THE INTERNATIONAL SOCIETY 

The historical survey in the previous chapter assists in 
a prima fade classification. Viewing the Middle Ages as 
a whole, we are more impressed by the tendencies 
towards cohesion than by the diversity of interests which 
may be traced in their annals. This Christian Common- 
wealth subsequently broke down under the strain of a dual 
process — the disintegration of its material foundations 
and basic values and the gradual expansion of the Euro- 
pean society over the whole world. There^ensued from 
this twofold development what may be provisionally 
termed the modern international society. 
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In the single activity area which to-day extends over 
the whole globe a multitude of social forces are at work: 
States, nations, international institutions, economic 
interests, political and religious movements, news mono- 
polies, the elusive phenomenon of public opinion and, last 
but not least, the individual: the basic component element 
of the international society. These forces, which at times 
conflict and at others co-operate, react on each other 
both consciously and subconsciously. 

By what measure can the relative importance of these 
forces be gauged? In a society not permeated with the 
element of cohesion which denotes a community, their 
hierarchy corresponds to their actual power, which again 
can only be determined by the prestige they have gained 
in earlier trials and by an estimate of their power in 
future strife. Potential strength in case of conflict there- 
fore becomes the overriding standard. 

The study of any major event in the political history 
of the international society makes it evident that States 
are the stars in these performances, and that the other 
forces mentioned above play only minor roles. Nothing, 
however, could be more naisleading than to minimize the 
importance of the latter, and particularly of economic 
interests. As Lord MacGowan, the Chairman of Imperial 
Chemical Industries, Ltd., pointed out in his speech at 
the Annual General Meeting in 1938, ‘day by day 
questions crop up demanding early action. They touch 
affairs at home and abroad. Almost any commercial or 
economic event may affect our interests or our policy; 
nor can we in these days neglect political matters, for 
they are so intertwined with business relations that we 
have learned to regard them as the forerunners of 
industrial consequences.’ Vested interests are frequently 
entangled in international affairs. Now they serve 
diplomacy, now diplomacy serves thf>rn. Now they 
influence governments, now governments influence th fm . 
Now they lend themselves to the appeasement of political 
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difficulties, or again they instigate or intensify political 
friction. This proviso does not, however, in any way 
affect our initial assessment of the position of States in the 
international society. Yet it does indicate that, while raw 
materials and markets, zones of interest and colonies 
remain essential to States, economic and financial 
interests will wrest what profit they can from State 
machinery and will in turn be used by the latter for its 
own ends. In short, the problem of the undue influence 
of economic interests upon the State does not depend so 
much on the existing economic regime, be it capitalist or 
socialist, as upon the prevalence of a system of power 
politics. 

Why does the State occupy a paramount position in the 
framework of the international society? This state of 
affairs should not be taken for granted, as there have been 
periods when the Church has even contested its right as 
an equal. The history of the nineteenth and twentieth 
centuries testifies that the State owes its present primacy 
to its union with the conception of nationhood. The 
modern State is in fact welded together by nationalism, 
a force which has in recent decades proved decisive in 
international relations. In Lasswell’s apt terminology, the 
organization area of the State coincides with the sentiment 
area of the nation in the ideal case, in which this union is 
realized in its purest form. There is, however, a wide 
discrepancy between each of the limited sentiment areas 
and the universal activity area — a disparity which was 
stressed by Edmund Burke in his Vindication of NaUtral 
Society, when he compared the relations within States 
to those existing between the Leviathans: ‘ War is the 
matter which fills all history, and consequently the only 
or almost the only view in which we can see the external 
of political society is in a hostile shape; and the only 
actions to which we have always seen and^till see all of 
them intent, are such as tend to the destruction of one 
another.’ 
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Thus, in the international society, self-interest and self- 
preservation are the fundamental principles which govern 
the relations between the ‘ mortal Gods.’ They have 
successfully insisted on sovereignty, that is to say, on 
freedom from any superior authority except international 
law (although this reservation should not be unduly 
stressed), and on freedom of armament, two closely con- 
nected prerogatives which have enabled them to pursue 
their aims with unique intensity of purpose and lack of 
scruple. 

One of the most striking instances of this policy of 
raison d’etat was provided by the German Imperial General 
Staff during the First World War, when Lenin and his 
fellow revolutionaries were invited to cross through 
Germany from Switzerland to Russia in a scaled train. 
This scheme met with the full approval of General 
Hoffmann, Chief of Staff on the Eastern Front, who 
regarded it as a strategic move — ‘ in the same way as 
I send shells into the enemy trenches or discharge poison 
gas at him.’ However, the Frankenstein monster which 
had been set at large did not confine its activities to 
Russia; it invaded the German trenches. Hence Hegel’s 
List der Idee appears to operate even in the august realm 
of inter-State relations. Yet such exceptional cases have 
by no means prevented statesmen from following Canning’s 
golden rule, as applied by Palmerston in his speech on 
the Polish question in the House of Commons on March 
I St, 1848: ‘ If I might be allowed to c.xprcss in one 
sentence the principle which I think ought to guide an 
English Minister, I would adopt the expression of 
Canning, and say that with every British Minister the 
interests of England ought to be the shibboleth of his 
policy.’ 

It has in recent years become increasingly fashionable 
to maintain tjiat ideological sympathies and antipathies 
exercise a decisive influence on inter-State relations. To 
avoid over-emphasizing this argument, however, it is as 
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well to remember alliances such as the one between 
Francis I and the Sultan in the sixteenth century; the 
entente between republican France and Czarist Russia, 
and, in the post-1919 period, the rapprochement between 
Franceand theU.S.S.R.; the cordial relations between Italy 
and the U.S.S.R. before the inception of the Axis, and 
finally to ponder over the significance of the Appease- 
ment Period preceding the Second World War or the 
Non- Aggression Pact between the Third Reich and the 
U.S.S.R. in 1939. Indeed, one should hestitate to attribute 
exaggerated importance to any theory of ideological 
incompatibility. In the last resort all States, whatever 
their ideological idiosyncracies, are, in a system of power 
politics, subservient to the principles of self-interest and 
self-preservation. 

FORMS OF POWER POLITICS 

In a society of this kind the most obvious safeguard 
seems to lie in a policy of national preparedness — i.e., of 
armaments. Yet as the degree of security depends upon 
the strength of the potential enemy, it follows that it 
is vital always to be as strong as he is, and if possible 
stronger. As numerical strength in population is essential, 
natural increase, even when promoted by State subven- 
tion as has been the case from Augustus until Hitler, is 
too slow to be of any use to those who think in terms of 
short range policies. Moreover, as long as a country pays 
any attention to rational considerations, rearmament is 
conditioned by economic and financial resources. Other- 
wise it only anticipates in peace time the normal end of 
a lost war — State bankruptcy. 

A complementary device to rearmament therefore 
seems advisable, such as was described in about 300 b.c. 
by Kautilya, adviser to the Indian king Chandragupta, 
in his Arthasastra: 

‘ The king who, being possessed of good character 
and best fitted elements of sovereignty, is the fountain 
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of policy, is termed the conqueror. The king who is 
situated anywhere immediately on the circumference 
of the conqueror’s territory, is termed the enemy. 
The king who is likewise situated close to the enemy 
is termed the friend (of the conqueror).’ 

As the sociological conditions of this system of power 
politics and alliances — ^the juxtaposition of a number of 
independent and armed States — ^have been fulfilled in 
political structures as varying as ancient India and Greece, 
Renaissance Italy, and the modem world, it is not sur- 
prising to discover that Kautilya’s views remain as true 
to-day as they were two thousand years ago. 

What then is the function of these combinations of 
States? Alliances are the result of the real or imagined 
inferiority of States as compared with a rival power or 
hostile group of States. If the resultant treaty is really 
intended to be defensive, its most positive function is 
to ensure the prevention of change. Yet more often it only 
tends to accelerate the final overthrow of the status quo 
by force of arms. If the existing political situation is 
maintained only because the State interested in its altera- 
tion fears an antagonistic alliance, the ensuing tension will 
hardly prove conducive to organic growth through mutual 
understanding and compromise. The focal point becomes 
less securely fixed upon the objective justification of a 
claim than on its possible interpretation by the successful 
State as an increase in prestige and, therefore, as an 
addition to its moral (or amoral) armour. 

If, however, the reader should prefer Hider’s con- 
tention that ‘ an alliance, the object of which is not war, 
has no meaning and value,’ the function of a system of 
alliances is merely negative. Alliances counterbalance 
that sensation of fear, isolation and insecurity which in an 
individual might lead to the adoption of a cautious 
policy; hence they only give additional momentum to the 
forces of anarchy and destruction which are in themselves 
potent enough in the international society. 
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It has been maintained that, given favourable circum- 
stances, a system of alliances and counter-alliances can 
produce a certain stability based on the principle of the 
balance of power, which is congenial to any political 
system composed of two or more co-existent independent 
and armed States. As David Hume observed in his 
Moral, Political and Literary Essays, the principle was 
already familiar in the Hellenic State system: ‘ Whoever 
will read Demosthenes’ oration for the Megalopolitans 
may see the utmost refinements of this principle that ever 
entered into the head of a Venetian or English speculatist.’ 

The classic definition of the conception of the equili- 
brium was given by Sir Eyre Crowe in his Memorandum 
of 1907 on German foreign policy: 

‘ The first interest of all countries is the preserva- 
tion of national independence. It follows that 
England, more than any other non-insular power, 
has a direct and positive interest in the maintenance 
of the independence of nations and therefore must 
be the natural enemy of any country threatening the 
independence of others and the natural protector of 
the weaker communities. 

‘History shows that the danger threatening the 
independence of this or that nation has generally 
arisen, at least in part, out of the momentary pre- 
dominance of a neighbouring State at once militarily 
powerful, economically efficient and ambitious to 
extend its firontiers or spread its influence, the danger 
being directly proportionate to the degree of its 
power and eflBcacy and to the spontaneity or ‘ inevita- 
bleness ’ of its ambitions. The only check on the 
abuse of political predominance derived from such a ' 
position has always consisteiLin the opposition of an 
equally formidable rival or of a combination of 
several countries forming Leagues of defence. The 
equilibrium established by such a grouping of forces 
is technically known as the balance of power, and it 
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has become almost an liistorical truism to identify 
England’s secular policy with the maintenance of this 
balance by throwing her weight now in this scale and 
now in that, but ever on die side opposed to the 
political dictatorship of the strongest single State or 
group at a given time.’ 

This principle was applied in other continents whenever 
conditions similar to those in Europe prevailed. Traces 
of it can be found in South and Central America, although 
the Monroe Doctrine prevented the full extension of the 
European balance of power system to the American con- 
tinent. Again, this principle was applied in the form of a 
policy of mutual compensations during the period of 
colonial and imperialist expansion in the second half of the 
nineteenth and beginning of the twentieth century. For 
instance, the treaty between Great Britain and China of 
July I St, 1898, regarding the lease of Weihaiwei provided 
that the lease should endure for ‘ so long a period as Port 
Arthur shall remain in the occupation of Russia.’ 

Views on the value of the balance of power system are 
usually coloured by one instance in which it was com- 
paratively successful: the Concert of Europe as established 
at the Vierma Congress in 1815. It cannot be denied that 
the Concert effectively supervised the emancipation of the 
Balkan States from Turkish rule; that it increased the 
stability of Europe by guaranteeing the neutrality of 
Switzerland, Belgium and Luxemburg, that from time 
to time it fulfilled a quasi-legislative function by the con- 
clusion of treaties which were widely respected beyond the 
circle of their signatories. In addition, the conference 
system which grew out of Pitt’s and Castlereagh’s policies, 
regulated some, if not all, of the difficulties arising out of 
the imperialist expansion which began in the latter half 
of the nineteenth century, and it kept the ring in a 
number of duel wars. 

On the otiier hand, the Concert was never intended to 
be a ‘ union for the government of the world,’ as George 
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Canning reminded the House of Commons on April 30th, 
1823, and it must be remembered that on occasion it 
broke down badly, for instance over the Crimean War, 
and that the co-operation of the five Greater powers 
frequently involved the subjection of the smaller States 
to some kind of despotism, though it might at times have 
been benevolent. The function of the Concert was never 
to safeguard the independence of all the European States. 
But even if the smaller States were disregarded, there 
was always the danger to each of the remaining Greater 
powers that one of them might achieve overwhelming 
strength and establish hegemony over the others. There- 
fore, as long as the balance remains steady, its significance 
lies in its contribution to the maintenance of the indepen- 
dence of the Greater powers, or in other words, of the 
aristocracy of the inter-State system in contrast to any 
continental hegemony. 

As Bismarck declared in a conversation with a Russian 
diplomat, in a balance of power system ‘ all politics can be 
reduced to this formula: Try to be a trois as long as the 
world is governed by the unstable equilibrium of five 
Greater powers.’ If this advice or confession is to be taken 
seriously, as it must be in the light of historical ex- 
perience, the real aim of each State is not to stabilize 
the balance, but to add its weight to the heavier side. 

The explanation of this phenomenon lies in the peculiar 
psychological atmosphere that pervades any system of 
power politics. Even if one side were prepared to 
demand mere parity with its potential adversary, it is 
never certain, in a society where self-interest and self- 
preservation are paramount, that attempts will not be 
made to outwit the over-credulous. Hence intelligent 
anticipation seems to provide the only safeguard against 
this unpleasant eventuality. 

It thus becomes obvious that the word ‘ balance ’ has 
two distinct meanings. In the words of Lowes Dickinson, 
‘ it means on the one hand, an equality as of the two 
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sides when an account is balanced, and on the other hand, 
an inequality, as when one has a “ balance ” to one’s 
credit at the bank.’ 

As few countries can afford to remain disinterested 
onlookers in a balance of power system, the inevitable 
result is a continuous extension of the network of alliances 
and counter-alliances and an increasingly intensive arma- 
ments race. The cost of this policy of mid-summer mad- 
ness — ^to borrow Mr. Chamberlain’s epithet for the con- 
tinuance of the application of sanctions against Italy in 
the summer of 1936 — ^is so enormous that eventually it 
cannot be met jfrom current national income and must 
be paid out of the nation’s capital reserves. In inverse 
proportion to their national wealth, countries have sooner 
or later in the race to choose between three equally 
obnoxious expedients. Either they must abandon the 
race which means submitting to a voluntary capitis 
dimimtio; or they must increase the financial burdens of 
their populations, thereby increasing the chance of in- 
ternal revolution, or again, they can attempt to divert 
the stream of discontent and unrest by resort to war. 
Thus the balance of power system fails to achieve the 
stability, order and peace which should be the natural 
state of any human society. 

Two other suggestions have at various times been put 
forward as methods of securir^ the rule of law on the basis 
of national self-interest. They are isolation and universal 
imperialism. 

Distance is no. longer a decisive obstacle if economic 
necessity or human ambition demand that it should be 
bridged. Therefore, a policy of isolation depends not so 
much on geographical position as on political circum- 
stances and public opinion. As the history of neutrality 
shows, it takes more than one State to be neutral, and the 
maintenance of that status depends on the armed strength 
of the neutral State. It would therefore seem that even 
the desire for isolation must be reciprocated if a country 
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wishes to be left unmolested. Nor can self-sulficiency be 
easily achieved, even by the Greater powers. Since politics 
and economics are indissoluble, it follows that isolation 
must remain a utopian dream for the smaller States and 
an impracticable proposition for any Greater or world 
power. Even in the United States, once the ideological 
stronghold of isolationism, the policy of isolationism has 
lost its formerly so eloquent champions. As President 
Roosevelt said in a speech on April 14th, 1930, ‘ we 
have an interest wider than that of the mere defence of 
our sea-ringed continent. We now know that the de- 
velopment of the next generation wiU so narrow the 
oceans separating us from the Old World that our 
customs and our actions are necessarily involved in 
theirs, whether we like it or not. Beyond any question, 
within a few scant years, air fleets will cross the ocean 
as easily as to-day they cross the closed European seas. 
Economic functioning of the world becomes therefore 
necessarily a unit, no interruption of which anywhere 
can fail in the future to disrupt economic life eveiywhere. 
The past generation in Pan-American matters was con- 
cerned with constructing the principles and mechanism 
through which this hemisphere would work together, 
but the next generation will be concerned with the 
method by which the New World can live together in 
peace with the Old.’ 

Admittedly universal imperialism, as symbolized by the 
Pax Romana, has pursued the same ends as alliances, 
balance of power and isolationism, and with far greater 
success. In a world State such as the Roman Empire, war 
was reduced to police action against uncivilized tribes on 
the borders or against insurrection within the empire. 
The sociological postulates for the existence of a universal 
empire are three: the overwhelming superiority of tlie 
ruling State, especially in the military sphere; a generally 
accepted belief in the superiority which claims that the 
‘ chosen ’ people rule the world; the absence of national 
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consciousness and of the urge towards self-determination 
among the dependent groups. 'J’cchnical obstacles to 
world domination have become less formidable than ever 
before. As Bertrand Russell pertinently remarks in his 
anaysis of power, revolt and secession were relatively 
easy in the days of Persian satraps and Roman pro- 
consuls; yet to-day modern technique has greatly assisted 
in the consolidation of large empires in comparison with 
Antiquity, the Middle Ages or even Napoleonic times. 

Attempts at world domination are nevertheless doomed 
to failure to-day; for they run counter to national con- 
sciousness and its corollary, the will for national self- 
preservation, the two most important factors in modem 
international relations. 

Thus, in a system of power politics, if persuasion fails, 
diplomacy must in the end revert to the threat of pressure, 
and if this again is of no avail, to its application, in the 
form of retortion and non-military reprisals. Resort to 
armed force may stop short of war, as for instance in 
military reprisals, or it may actually amount to war. 

It is essential to remember that, in a system of power 
politics, war is neither a misfortune nor a supernatural 
event, but only the culminating point in an ascending 
scale of pressure. Whatever form it may take, the 
functions of pressure are essentially the same as those of 
diplomacy. In the same way that diplomacy may be 
used for altruistic ends, so can pressure, as is shown by 
the humanitarian intervention of the European powers 
in Turkey during the nineteenth century. The same 
is true of war. On the average, however, pressure 
and war serve the normal ends of diplomacy, ie., the 
interests of the sovereign State, and Clausewitz’s well- 
known aphorism that war is politics carried on by other 
means is an apt description of the function of diplomacy 
and war in a system of power politics. 

The instability of the rule of force increased in geo- 
metrical progression in the nineteenth and twentieth 
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centuries as a result of at least three trends of major 
importance. We have already referred to nationalism, 
which accepts as absolute and undebatable the demands 
of States whose representatives had a century before 
regarded diplomacy as a game to be lost or won with the 
good grace shown by a courteous and educated chess 
player. The mystical element inculcated into the State 
through its union with nationhood 'could not fail to 
augment the vigour and egotism of the entities of which 
the international society is composed. Strangely enough, 
this rising tide of nationalism did not lead to self-limitation 
on the part of the nations which found such pride in self- 
assertion. They regarded this development as quite 
compatible with the rise of imperialism, to which we owe 
the addition of the term World Power to the already 
accepted categories of Greater and smaller powers. 

This development is the result of technical progress — 
the invention of mechanical means of communication, 
transport, and weapons of unparalleled destructive force 
— of tendencies inherent in the prevailing economic 
system towards unlimited expansion, and of the requisites 
of the balance of power system for suitable ‘ compensa- 
tions.’ 

The protagonists of imperialist policy strove for increase 
in man-power and strategical advantages just as much as 
for additional supplies of raw material, new markets for 
capital and goods, and open spaces for the settlement of 
surplus population. 

This rapprochement of political and economic interests 
gave an additional impetus to the law of increasing State 
activity (Bernhard Harms, 1929), a tendency further 
stimulated by efforts towards economic self-sufficiency 
and the necessity incumbent even upon democratic States 
to equal the efficiency of totalitarian systems. 

Nationalism, imperialism and increased State activity 
have created super-Leviathans more powerful and 
absolute than their historical precursors. 
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From this analysis, in the course of which we have 
investigated the social forces at work in the intcmationil 
society, their relative importance, the hierarchy between 
them, the driving forces behind them and their various 
modes of behaviour, it follows that the inter-State system 
is far removed from the particular type of group relations 
which we have termed a community. In short, it is a 
typical society ultimately governed by the rule of force. 

The forms of behaviour which may be considered 
normal in such an environment have so far been shortly 
summed up by the term power politics. This notion is 
intended to convey an idea of the typical modes of conduct 
which the ‘ stars ’ on the inter-State firmament ordinarily 
display. Yet should any more formal definition be 
required, the additional elements are furnished by the 
assumptions on which the international system is based 
and by the criterion by which the hierarchy between the 
members of the international society is determined; 

Firstly, each group within the system of world power 
politics considers itself not merely as a means to a common 
end, but as an end in itself. 

Secondly, at least for purposes of self-preservation, any 
measures which are required to achieve this object are 
deemed to be justified. 

Thirdly, the hierarchy between groups within such a 
system is measured by their political, economic and 
military strength, that is to say, by their weight in any 
potential or actual conflict. 

ILLUSIONS ON THE CHARACTER OF THE 
INTERNATIONAL SOCIETY 

Before proceeding to the next chapter which will 
contain an examination of the compatibility of a legal 
system with fhis higher ‘ law ’ offeree and the functions 
of such a legal system, we must dispose of an argument 
which not infrequently arises in the discussion of the 
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nature of the international society. Is it not a primitive 
community, similar to clans and cities in the earlier 
stages of their social and legal history? 

If this theory merely presupposed that, just as clans and 
cities have become parts of a greater organism, so States 
may also become members of a fuUy developed com- 
munity, then no objection to it can be raised. For it is 
generally accepted that since a society may develop into a 
conununity, or a community may deteriorate into a 
society, there is no inherent reason why the same process 
should be ruled out in principle in the case of the inter- 
national society. 

If, however, it is implied that such a development is 
inevitable, this theory seems to conceal a tendency to 
wishful-thinking which can be proved scientificsilly about 
as conclusively as the Marxist contention that, as capitalism 
followed feudalism, so socialism must succeed capitalism. 
In either case, the element of will power should not be 
underestimated, and any such development can only be 
the result of conscious effort and planning. Further, it 
seems that the emphasis on the primitiveness of the inter- 
national society is not warranted by the facts of anthropo- 
logical research. If the term ‘ primitiveness ’ is intended 
to convey an analogy to primitive communities in the 
anthropological sense, it must be remembered that 
authorities, such as Malinowski, who have done field 
work on the problem, teach us to beware of the 
assumption that primitive communities, in the strict 
sense of the words, are in a state of anarchy. Actually the 
relations between members of these groups are regulated 
by an extremely complicated system of intermingled 
religious and customary rules. 

Finally, is it not a little strange that commimities which 
are highly developed in the management of their internal 
affairs should, as it were by a sudden atavistic metamor- 
phosis, return to the stone age in their relations with one 
another? 
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The distinction between community and society, and 
the fact that individuals and groups can live together 
simultaneously in a multitude of different relations, assist 
in a truer understanding of the manifold complexities of 
the situation created by the disparity between sentiment 
and activity areas in the international society. 
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CHAPTER 3 

THE FUNCTIONS OF INTERNATIONAL LAW 

‘ No more than a community or a nation, can the world base its existence 
in part on law and in part on lawlessness, in part on order and in part on 
chaos, in part on processes of peace and in part on methods of violence.’ 

(Mr. Cordell Hull, 1937.) 

Our investigation into the social background of inter- 
national law has led us to the conclusion that force is the 
supreme ‘ law ’ of the international society. This does 
not necessarily imply that the rule of force has achieved, 
or that it even aims at achieving, exclusiveness. Perhaps, 
within the framework of power politics, international law 
fulfils certain functions which will be considered in this 
chapter. 

Experience has shown that the function of international 
law as actually practised (in contrast to the laudable 
aspirations of text-book writers who do not always clearly 
distinguish between the law as it is and the law as it should 
be) is hardly to condition the rule of force. Actually, 
within a system of power politics, the relationship between 
the two systems is reversed. The subordination of the 
legal system of the international society to this higher 
‘ law ’ may have various implications. Either its scope 
may merely be conditioned without there being any 
further inter-relationship between the two systems, or it 
may be completely or in part subservient to the rule of 
force. This may or may not be a welcome conclusion, but 
the first duty of research is to discover the truth, pleasant 
or unpleasant, and, even if it is justified, it does not touch 
upon the conception of the rule of law. On the contrary, 
it may help to bring this idea nearer to realization; for 
nothing could be more detrimental to the final victory of 
law and justice than the glorification of a defective legal 
system. 
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THE PLAGE OF LAW IN THE INTERNATIONAL SOCIETY 

Paradoxical as it may seem, the fundamental con- 
ception of international law can best be understood if it 
is assumed that they maintain and support the rule of force. 

A few examples may serve as evidence of this theory. 
In the Island of Palmas case between the United States of 
America and the Netherlands (1928), it was maintained 
by the Permanent Court of Arbitration that ‘sovereignty 
in the relations between States signifies independence. 
Independence in regard to a portion of the globe is the 
right to exercise therein, to the exclusion of any other 
State, the fimctions of a State.’ It follows from this 
definition that, in so far as such independence is not 
limited by express rules of international law, international 
society has no right to interfere in the relations between 
the individuals of whom it is ultimately composed, or 
between them and States which, with unimportant ex- 
ceptions are the only subjects of international law. 

The absence of a superior authority means that the 
consent of the sovereign States is necessary for any 
change in the status quo in which any one of them can 
claim a legal interest. Similarly, unanimity is required at 
international congresses and conferences, unless an express 
agreement to the contrary has been reached. 

Such a system can only nin smoothly either if the inter- 
state system is so static that no changes of major import- 
ance are necessary, or if sovereign States are reasonable 
enough to make sure that unavoidable changes are 
effected by agreement. If neither of these assumptions is 
permissible, life, which is invariably dynamic, will have 
to come to a standstill or change will have to be effected 
by other means. Customary iatemational law provides 
for the second alternative by condoning resort to force; 
the last throw of a State which is prepared to stake its 
existence on the arbitrament of war. 

Hence, by the absence of provision for reasonable 
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change, even if desired by a majority of States, the 
doctrine of sovereignty guarantees that change, which is 
socially indispensable in any but exceptionally static 
groups, should be accomplished by force ^one, unless an 
agreement between the disputing parties is feasible. 

The exclusion of the individual from the realm of 
international law provides yet another example of the 
auxiliary position of this legal system in relation to the 
rule of force. Only in exceptional cases has the express 
or implied wiU of States granted under international law 
to individuals or to groups other than States a position 
comparable to that of individuals within the sphere of 
national law. Normally States alone sire recognized as 
subjects of international law, and the members of inter- 
national organs are normally representatives of their own 
States. The existence within the international society, 
however, of an organization in which delegates of, say, 
professional groups sit at the same table with, and perhaps 
even vote against, the representatives of their own govern- 
ments, has been proved to be entirely feasible by the 
successful working of the International Labour Organiza- 
tion. Nevertheless there is a remarkable readiness among 
writers on this subject to declare that any further develop- 
ment in this direction is not only undesirable but incom- 
patible with the fundamental principles of international 
law, and a corresponding unwillingness on the part of 
governments to create other international institutions on 
the tripartite pattern of the International Labour 
Organization. 

The reason is not far to seek. Such an attitude is the 
product of an outlook which has only distrust for ideas 
such as, for instance, the abolition of secret diplomacy. 
True, public procedure is neither invariably feasible nor 
desirable even in a community proper, since any business 
carried out in public seems to require more tlian ordinary 
tact. This, however, is not why the idea of open diplo- 
macy, that is to say, public criticism of international trans- 
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actions or the participation of the citizen in the day to 
day work ofinter-State relations, receives a tepid reception 
in the circles in which diplomacy — the public property of 
a select few — secrecy and exclusiveness are considered as 
interchangeable terms. The real reason becomes plain if 
we imagine the working of a system of power politics in 
which the ordinary citizen is allowed to follow the 
development of concrete policies, to appreciate the real 
motives for diplomatic action, or even to take part in the 
routine work of international administration. Under the 
public gaze, the whole system of power politics would 
inevitably break down. It is not, therefore, the damaging 
effect of publicity itself on international relations which 
makes necessary the restriction of democractic control, 
and is directly responsible for the exclusiveness of diplo- 
macy and the arguments ofthose who regard international 
law as the domaine reserve of the Leviathans, but rather the 
indissoluble bond between power politics and secret 
diplomacy. Hence international law, conceived as a 
mere inter-State law, helps to lay the smoke screen which 
hides from the public the true reason for the undesira- 
bility of democratic control in the foreign sphere, and for 
the exclusion of the individual from the realm of inter- 
national relations. 

The problem is admittedly comphcated at present by 
the simultaneous existence of democratic and authori- 
tarian States. As a rule the latter seem to pursue a far 
more unfettered policy of power pohtics than the former, 
which, even in foreign affairs, are still to some extent 
controlled by the electorate and its representatives. 
Although this situation may temporarily delay progress, 
the contrast between the two types of States only empha- 
sizes the salutary effect of even the small measure of 
popular control which is to be found in the modem 
democracies, 

A study of political treaties proves still more con- 
clusively Ae close connection between the spheres of law 
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and force. The international law of peace has for three 
centuries stabilized the equilibrium which had been 
achieved by force in the fundamental peace treaties con- 
cluded since 1648. The same function is performed by 
treaties of guarantee and neutralization destined to 
supplement and maintain a balance of power system and 
by other agreements such as alliances and treaties of 
mutual assistance which are generally classified as 
political treaties. 

Why should understandings of this kind invariably be 
couched in legal phraseology? The following clause of 
the Treaty of Alliance between Germany and Austria- 
Hungary of October 7th, 1879, may be taken as an 
illustration: ‘This treaty will be kept secret in accordance 
with its pacific character and in order to exclude any 
misinterpretation.’ If the treaty is to remain secret, it is 
unlikely that such wording is intended to impress public 
opinion. Nevertheless, such a clause may have been 
influenced either by the desire to prove the innocence of 
the document in case of premature publication, or by the 
hope of impressing the future historian. It is, however, 
more probable that the legal form of such documents is 
intended to give them additional weight and dignity 
within the sphere of power politics amongst the signa- 
tories themselves. Although the value of legal clauses in a 
system of power politics should not be exaggerated and, 
although, according to Bismarck, ‘ the contracting parties 
must trust one another that when the case arises, the 
question will be loyally weighed and decided by the other 
party,’ the legal bond decreases the non-committal 
character of such liaisons and gives them at least the 
appearance of stability. 

The dignity with which legal forms invest de facto 
situations resulting directly from the application of force 
is especially valued by States when the time comes to 
secure the spoils of victory and conquest. Leaving aside 
exceptions such as the special obligations undertaken by 
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members of the League of Nations under Article lo of the 
Covenant, declarations of policy such as the Stimson 
doctrine, the corresponding resolution of the League 
Assembly, or the assumption of jurisdiction by the 
recently established International Military Tribunal over 
crimes against peace, including wars of aggression, we 
are faced with a strange paradox. On the one hand, 
international customary law leaves States free to resort 
to force; on the other it grants legal recognition to the 
spoils gained by force. 

Similarly, an almost universally recognized legal 
principle according to which coercion invalidates an 
agreement or renders it liable to repudiation, does not 
apply in international law. The reason is obvious. In 
a system of power politics there is not likely to be a peace 
which is not the outcome of war and of an imposed 
settlement. The function of international law, which 
differs from municipal law on this crucial point, merely 
consists in granting legal inviolability to any equilibrium 
achieved by force, in order to make possible a minimum 
of stability in the intemationeJ society. 

Finally, international law provides quasi-legal excuses 
for political measures which are incompatible either with 
the sovereignty and equality of States — ^principles of the 
same legal system — or with contractual obligations, if the 
binding character of the latter is judged according to the 
standards of municipal law. 

Political action incompatible with the principles of 
sovereignty and equality has conveniently been described 
as intervention, reprisals and pacific blockade. Sir 
William Harcourt’s theory that the essence of intervention 
is illegality and that its justification lies in its success 
applies to many of these cases. This statement may seem 
exaggerated in a legal system in which parties may be 
obliged to take the law into their own hands, but no 
exception can be taken to Professor Brierly’s sum ming up 
‘ Practice on the matter has been determined more often 
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by political motives than by legal principles.’ 

Similar deficiencies are noticeable in State practice 
concerning the principles of self-preservation, self-defence, 
necessity and the clausula rebus sic stantibus. Confronted 
with the conflicting demands of political treaties and self- 
interest, a State may find itself in a dilemma. Such a 
situation was described with sympathetic understanding 
by Palmerston in his defence of Austria in 1849; ‘ Austria 
has been our ally. We have been allied with Austria in 
most important European transactions, and the remem- 
brance of the alliance ought undoubtedly to create in the 
breast of every Englishman, who has a recollection of the 
history of his country, feelings of respect towards a Power 
with whom we have been in such alliance. It is perfectly 
true that in the course of those repeated alliances Austria, 
not from any fault of hers, but from the pressure of 
irresistible necessity, was repeatedly compelled to depart 
from the alliance, and to break the engagements by which 
she has bound herself to us. We did not reproach her 
with yielding to the necessity of the moment; and no 
generous mind would think that those circumstances 
ought in any degree to diminish or weaken the tie which 
former transactions must create between die Governments 
of the two countries. But there are higher and larger 
considerations which ought to render the maintenance of 
the Austrian Empire an object of solicitude to every 
English statesman. Austria is a most important element 
in the balance of European power.’ Westlake has main- 
tamed that one of the most important functions of law is 
to tame the primitive instincts of self-preservation and 
prevent the crimes committed in its name. Yet, in the 
absence of compulsory arbitration in cases of tlds kind, 
law has little chance of achieving so ambitious an end. 
Hence it appears that one of the main fimctions of inter- 
national law consists in supporting the rule of force the 
achievements of which it invests with the sanctity and 
dignity of law, and in providing a State anxious for the 
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modification of the stains quo with a convenient excuse 
for its upheaval. 

LBOTATIONS OF INTERNATIONAL LAW 

Several of the shortcomings of the legal system of the 
international society are, in fact, a direct result of this 
subordination to the rule of force. Although these 
deficiencies are not necessarily permanent, inherent or 
unavoidable, they cannot be eradicated until the existing 
relationship between law and power politics is reversed. 

(i) The Development of International Law and 
THE Consent of the Powers. A legal doctrine which 
holds that law is a truth to be sought after and that it 
grows subconsciously would be extremely inexpedient in 
a system of power politics in which law is subservient to 
the rule of force. Obviously, the validity of truth cannot 
depend on the attitude of the entity which is supposed to 
be bound and restricted by legal norms. Thus the 
doctrines of natural law, though never to any appreciable 
extent observed in State practice, were gradually replaced 
by positivist doctrines according to which States are 
subject to international law only by their own express or 
implied consent. The development of new rules of 
customary law could therefore be conveniently vetoed in 
each case by the contention that the State against which 
the existence of a rule was maintained had never given 
the required consent. Even if it were admitted that no 
consensus omnium was required for the creation of customary 
law, this argument could hardly be overruled when a 
Greater or ‘ leading ’ power was involved. Thus, un- 
fettered State sovereignty received considerable assistance 
from positivism, which was naturally acclaimed by 
potagonists of power politics such as Treitschke, because 
it dealt ‘ the deathblow to the false conception of some 
imaginary law. Only a positivist law then remains, and 
no amount 'of theorizing can lay down principles for it, 
unconditionally and without more ado.’ Thus vanished 
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the last vestiges of the former universalistic conception of 
law, a heritage of the Middle Ages. An atomistic outlook 
prevailed, and the development of international law 
depended wholly upon the will of the entities which it 
was supposed to restrain. 

(2) Limitations of International Arbitration. In 
a system ultimately based on the rule of force, the 
Leviathans cannot be expected to act with humility and 
moderation in matters of vital importance. As was 
emphasized in the Advisory Opinion of the Permanent 
Court of International Justice in the Eastern Carelia case, 
‘ it is well established in international law that no State 
can, without its consent, be compelled to submit its dis- 
putes wi^ other States either to mediation or to arbitra- 
tion, or to any other kind of pacific settlement.’ 

It is not therefore surprising that the Peace Conference 
at The Hague ‘ convoked in the best interests of humanity ’ 
(Preamble of the Final Act, 1899) and having ‘ succeeded 
... in evolving a very lofty conception of the common 
welfare of humanity’ (ibid., 1907), did not succeed in 
taming the lion of power politics by means of arbitration. 
The general state of mind at the time was aptly described 
by Baron von Holstein in these words: ‘ Small dis- 
interested States as subjects, small questions as objects of 
arbitral decision, are conceivable, great States and great 
questions are not. For the State, the more so the bigger 
it is, regards itself as an end, not as a means towards the 
attainment of higher ainas lying outside it. There is no 
higher aim for the State than the protection of its own 
interests. But the latter, in the case of the Great powers, 
are not necessarily identical with the maintenance of 
peace, but rather with the subjugation of an enemy and 
rival by a well-constructed stronger group.’ The con- 
ventions adopted at these Conferences, even those con- 
cerning procedures not involving binding decisions, 
contain a collection of general clauses intended to provide 
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an easy way out for States which want to remain free to 
revert to power politics. The Convention for the Pacific 
Settlement of International Disputes, for instance, con- 
tains several such clauses: ‘ With a view to obviating as far 
as possible recourse to force’ (Article i); ‘the contracting 
Powers agree to have recourse, as far as circumstances allow, 
to the good offices of one or more friendly Powers’ (Article 
a) ; international commissions of enquiry were established 
‘ in disputes of an international nature involving neither 
honour nor vital interests and arising from a difference of 
opinion on points of fact ... as far as circumstances allow.' 
(Article 9). 

(3) Limitations of Disarmament. The spectacle of 
an abortive disarmament conference is by no means con- 
fined to modem times. In 546 b.c. the representatives of 
fourteen different Chinese States assembled to discuss this 
subject and could not achieve any agreement. No more 
success attended the Hague Conferences in the early years 
of the twentieth century. For the rule of force is as 
inimical to disarmament as it is to a comprehensive system 
of arbitration. The identity of interests even between 
potential enemies with regard to disarmament was 
described by Delcass6 in a conversation with Count 
Muenster, the German Ambassador in Paris: ‘ In this 
conference we have precisely the same interests as you. 
You wall not limit your forces at the moment nor agree 
to proposals for disarmament. We are in the same position. 
On both sides we wish to spare the Czar and to find a 
formula to get round this question; but we will not let 
ourselves in for anything which may weaken our forces 
on either side. To avoid a complete fiasco perhaps we 
may make a concession about arbitration. But this must 
not limit the complete independence of the great States.’ 

(4) Peg^iarities of the Sanctions of International 
Law. The customary view that resort to force and war 
are the sanctions of international law must not be accepted 
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without reservation. So-called self-help in international 
law has nothing in common with its supposed counter- 
part in municipal law. Not only is the scope of self-help 
here strictly limited by legal rules, but the community 
itself superintends the methods by which this extra- 
ordinary procedure is applied, and the injured party can 
invoke the assistance of the courts if his opponent over- 
steps the bounds of his rights. Thus, in the municipal 
sphere there exist sufficient safeguards for the preservation 
of the exceptional character of this right and the preven- 
tion of serious abuses. None of ffiese guarantees is 
provided by international law. Although the action of a 
State amounting to self-help may be compatible with the 
rule of law, within a system of power politics, it is neither 
certain nor even probable that resort to such means 
would keep within such limits. In these circumstances, 
the classification of intervention, reprisals and war as 
measures of self-help or sanctions of international law 
becomes merely a convenient legal cloak for actions 
which really belong to the sphere of the rule of force. 

‘ Self-help ’ is, therefore, one of the most obvious examples 
of cases in which legal terminology frequently fulfils the 
function of disguising the true nature of a phenomenon. 
Here again it is the higher ‘ law ’ of the international 
society which is actually applied, but which is hidden 
behind the seemly fa5ade of international law. Never- 
theless international law has real sanctions, which will 
be discussed in connection with the functions fulfilled by 
international law outside the realm of power politics. 

If even the international law of peace suffers firom such 
deficiencies, what scope is there for rules of warfare and 
neutrality? In wars fought with the limited purpose of 
re-establishing the old, or founding a new, equilibrium, 
international law has a certain function, providing that the 
rules of warfare and neutrality do not unduly^hamper the 
belligerents. Since, in deference to Christianity and to 
feudal ideals, principles of chivalry and humanity were 
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applied reciprocally by belligerents, the laws of warfare 
coidd gradually be relaxed; for conformity to them on a 
basis of reciprocity did not materially aflfect the decisive 
issues of victory and defeat. Similarly the legal determina- 
tion of the rights and duties of neutrals corresponds to the 
interests of the belligerents: the prevention of the pre- 
ferential treatment of the opponent by neutral powers 
and the avoidance of any violation of the rights of neutral 
States tending to drive them into the enemy’s camp, thus 
extending the scope of the war and thereby endangering 
the main object of a balance of power conflict. The 
neutral powers can likewise only hope to avoid being 
drawn into the war by steering an unwavering course 
between the Scylla and Charybdis of the belligerents. 

The Napoleonic Wars and the two World Wars, how- 
ever, prove that as soon as war ceases to be a duel and 
develops into a life and death struggle, the rules of warfare 
and neutrality which have previously been accepted by 
both sides are likely to be jettisoned whenever they are a 
serious disadvantage to one of the belligerents. Thus 
during such a war the rules governing the actual practice 
between belligerents as well as between belligerents and 
neutrals move by meains of reprisals and counter-reprisals 
further and further away from the law which had pre- 
viously been regarded as vsdid. 

Thus extremes meet. In those spheres of the law of 
peace which are subservient to power politics, the threat 
of force plays an important part, but once force has been 
actually brought to bear, there remains no further 
efiective threat. It is therefore not surprising that, as 
in relations between belligerents, mutuality 2ind recip- 
rocity Me the basic principles regulating the domains 
where international law functions as a legal system 
proper. These spheres, which are relatively unaffected 
by Ae rqle of force, include transit, transport, com- 
muni^tions, protection of economic interests such sis 
copyrights and trade marks, economic and finauria l 
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co-operation and humanitarian matters. Here inter- 
national law plays an important part in regularizing and 
simplifying the relations between the powers, and even 
the subject-object relationship between Greater and 
smaller powers is transferred into one of relative equality. 
In these spheres, the advantages of conformity to inter- 
national law are so great that it would not be worth the 
while even of a powerful State, which could do so with 
apparent impunity, to violate these rules, since their 
observance could hardly be as irksome as the incon- 
veniences which would be entailed by the absence of such 
rules or by exclusion from their benefits. Hence a legal 
order based on mutuality and reciprocity can safely rely on 
the penalties inherent in its social machinery, i.e., on the 
untrfUingness of each participant to jeopardize the 
benefits it derives from the system by being excluded 
because of repeated violations of its obligations. Within 
the State vested interests anxious to preserve stability 
in the international society, such as export industries, 
banks or transport and trade establishments, can be 
depended upon to exert their influence and to maintain 
and extend these reciprocal relations, subject to the 
limitations imposed upon them by the over-riding 
exigencies of power politics. 

THE INTERNAL STRUCTURE OF STATES 
AND INTERNATIONAL LAW 

It here seems apposite to consider the degree of homo- • 
geneity of the entities which compose the international 
society, which, it is maintained, is essential for the survival 
and development of international law. It cannot be denied 
that international law — lie product of the disintegration of 
the Cimtas Christiana of the Middle Ages — ^was originally 
applicable only between Christian nations, and was later 
extended to non-European States on the^ assumption 
that the standards of value underlying the Christian law 
of nations were accepted by the Near and Far Eastern 
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States at least in a modified form, i.e., as the standards 
common to all civilized nations. But even this element of 
homogeneity was thrown overboard when the last barrier 
to heterogeneity was broken dovra by positivism. 

Has the rise of the authoritarian and totalitarian States 
in the post- 1919 period materially altered this position? 
Before the First World War, Czarist Russia, imperial 
Germany, monarchical Britain and republican France 
existed side by side in the international society, and in 
principle nothing prevents democratic and authoritarian 
States from adopting a similar attitude of toleration 
towards each other. 

The real problem is to decide whether the fact that a 
State is democratic or totalitarian makes any perceptible 
difference in its readiness to honour its obligations. In 
the sphere of power politics, it would seem, the difference 
is one of degree rather than of kind, while on the non- 
political side, the principle of reciprocity appears to have 
a stronger pull than the ideological sympathies or anti- 
pathies arising from homogeneity or disparity of structure. 
However, unless the internal structure of States is 
roughly similar, the principle of reciprocity can only be 
applied fomally, and Harms’ law of increasing State 
activity, to which we referred in the last chapter, works 
at a different speed in democracies and totalitarian States. 

The importance of this difference should not be 
exaggerated. During the transition from the mercantile 
system to modem industrialism and free trade, there 
were similar differences between the members of the 
international society in their division of functions between 
the State and the individual. Yet they did not result 
in the breakdown of international law. A comparable 
process of assimilation is now noticeable even in States 
which highly value the fireedom of the individual— a 
development which, in spite of minor differences, may in 
the long run restore the reciprocity dependent on a 
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roughly equal division of the functions allotted to the 
State and to the individual. 

An aspect of the problem which merits more serious 
attention is the general increase of State control over 
activities which, before the First World War, were 
reserved to the initiative of the individual and which are 
being increasingly encroached upon in democratic as 
well as in totalitarian States. Economic, fina.Tir. ia.1 and 
social international relations, as well as education and 
culture, are becoming increasingly involved in the 
turmoil of power politics, where law serves predominantly 
as an ideology. It cannot be denied that this development 
tends to circumscribe still more narrowly the scope of 
those fields of international law which are based on the 
principle of reciprocity. 

THE LEGAL CHARACTER OF INTERNATIONAL LAW 

A clearer insight into the social functions of international 
law may also assist us in determining whether it can be 
regarded as law in the customary sense of the word. Here 
again our earlier distinction between community and 
society may be helpful and prevent us from giving a purely 
formal answer by the time-honoured trick of care- 
fully adjusting an abstract definition to preconceived 
conclusions. 

The essential difference between a community and a 
society consists in the attitude of its members towards the 
group itself as well as towards each other. Solidarity, 
loyalty and the subordination of sectional interests are the 
hall-marks of a community, but are absent firom a society 
where self-interest is the mam preoccupation of the 
members. This difference also affects the law in these 
social groups, and law fulfils a different function in each 
of them. The law which regulates the life of a community 
such as a family or of an organization such ^ a church, 
generally formalizes only customary behaviour, which 
would be observed even without its existence. It defines 
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the relations between members, which the majority 
regard as substantially sound and adequate, and finds its 
msdn justification in its application to abnormal situations. 
It is the visible expression of common values and of 
relationships which are in themselves a valid and binding 
reality for the greater part of the members of the com- 
munity. On the other hand, the law regulating the 
relations between the members of a society such as a joint 
stock company has a dijfferent function. Its purpose is to 
prevent a bellum omnium contra omnes, and to make limited 
co-operation possible between individuals who, being 
interested chiefly in the maintenance and improvement 
of their own positions, and seeking primarily their own 
advantage, are therefore at best prepared to apply the 
principle of reciprocity in their relations with each other, 
and for the most part only in proportion to their actual 
power. 

There are no objections to regarding as a legal system 
that part of international law which lies outside the 
range of power politics. Here a body of rules for human 
conduct is applied, which, by the common consent of 
the international society, is enforced by the penalties 
inherent in this legal system, and conformity to which 
even the strongest members regard as advisable, and, 
indeed, as indispensable. 

More doubtful, however, is the position of international 
law where it is subservient to the rule of force and power 
politics. International law might well fulfil the proper 
functions of a legal system— that of taming the primitive 
. instincts on which the rule of force is based, and eliTninating 
the threat of force and resort to war except as an extra- 
ordinary means of self-help. In the light of political reality 
since the inception of this legal system, such a description 
of the functions of internation^ law would merit the 
Mictment that it lacks realism and that it bears a sus- 
picious resemblance to an ideological disguise of power 
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politics. Intellectual honesty compels us reluctantly to 
admit that, in these fields, international law does not 
condition, but is itself conditioned by, another system 
which is supreme in the international policy, 

Gan international law claim to fulfil the functions of a 
legal system if, and in so far as, it is subordinate to the use 
of force? For those to whom an answer in the negative 
is a foregone conclusion, a comparison with the legal 
systems of absolutist or totalitarian States may be helpful. 
Lettres de cachet and other forms of tyranny are as in- 
separably connected with the former as concentration 
camps and mass executions are the necessary accom- 
paniment of the latter. Nevertheless, the France of 
Louis XIV and the Germany of Hitler were based upon 
detailed and complicated legal systems regulating the 
everyday lives of their citizens. Everyone knows that it 
needed only a sign from the one man above the law or 
from a powerful leader in his entourage to alter the law 
whenever it seemed expedient. Admittedly, doubts as 
to the legality of this procedure can be dispersed by the 
handy fiction that, in such cases, no one actually stands 
above the law, since the supreme lawgiver — ^the king or 
dictator— only modifies the law in such exceptional cases. 
Nevertheless, such an mterpretation would not amount 
to more than a polite statement of the hard fact that, in 
these cases, the legal system is dependent on its com- 
patibility with the supreme rule of force. These examples 
from the more familiar sphere of municipal law are 
given in order to illustrate a situation which has many 
similarities To the relationship between force and law in 
the international society. 

The standing of such a legal system is far from impres- 
sive. A law concentrated in the hands of the mighty 
contradicts the conception of ideal law as formulated by 
philosophers and writers throughout the centuries. But 
research into ihe sociological background &f municipal 
law has revealed that, though it compares favourably with 
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international law, it is itself not entirely free from s imila r 
defects. Certainly, however, the importance and 
supremacy of power is nowhere as brutally obvious as in 
the international society and in totalitarian States. 
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CHAPTER 4 


THE FUNCTIONS 
OF INTERNATIONAL MORALITY 

‘ Unable to strengthen justice, they have justified might; so that the 
just and the strong should unite, and there should be peace, which is the 
sovereign good.’ 

(Pascal, 1670.) 

It may be doubted, with some justification, whether 
moral influence can possibly permeate a society pre- 
dominantly ruled by force. Yet it is wise to avoid 
exaggeration; for, in the environment already depicted, 
we have found that there may exist specific, if not 
extensive, functions which international law can ade- 
quately fulfil. It is, therefore, highly probable that 
morality, too, is not entirely absent from the realm of 
international realtions. 

THE PROBLEM AND METHODS OF APPROACH 

The problem of international morality can be expressed 
as follows: in the relationship between the ‘stars’ of the 
international society, do there exist any rules identical to, 
or comparable with, those moral norms which apply to the 
relations between individuals? Is it any use either to 
apply in the inter-State system the standards of good or 
bad, or to enquire whether a State ought to fulfil a moral 
duty which it might, for reasons of convenience, prefer to 
leave undone? 

Let us consider some of the possible methods of ap- 
proaching this problem. 

The religious approach would consist in an uncritical 
application of doctrinal principles to the inter-State 
system to the extent to which doctrine clearly demanded, 
or to which authorized and unauthorized interpreters 
might think fit to apply them. Although the moralist’s 
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opinion might vary as to the relation between the religious 
and moral systems, he would follow essentially the 
same course. 

In ascertaining and assessing the moral values actually 
recognized by individual or collective entities, the 
philosopher would meet us on common ground. Although, 
in his search for the alchemist’s stone, he might be 
inclined to disregard other ethical systems, this potential 
flaw would not in itself affect his main function, which is 
to develop the results of his work into a rational and 
coherent system, probably culminating in a scale of 
ethical values. 

The lawyer’s approach to the problem of international 
morality would differ in accordance with his views as to 
the relation between natural and international law. A 
positivist, of the type we prefer to term volimtarist since 
he excludes international morality, even if there were con- 
clusive evidence in the practice of States of the reception 
of morality into law, would shrink from accepting morality 
as a sine qua non of international law. In diametric 
contrast, a naturalist would either pin his faith to the 
superiority of natural over positive law, or else equate 
them. Writers of the school known as Grotian, which 
represents the golden mean between these two extremes, 
would examine customary law, treaties and the general 
principles of law as recognized by civilized States and 
would search in the practice of States for traces of an 
infiltration of morality into the system of international 
law, and, accordingly, would either exclude or apply 
conceptions of international morality. 

We do not identify our task with any of those so far 
described; for we are not so much concerned with systems 
of morahty and judgments on the role which morality 
ought to take in the inter-State system as with the moral 
rules which are actually, or eke professed to be, applied. 
Yet, such an investigation can only be regarded as a 
preliminary measure, providing the indispensable material 
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for the essential problem of this chapter, which is the 
analysis of the functions of international morality. Only 
sociological methods can adequately serve this purpose. 

To recapitulate: the problem of international morality 
cannot in any way be identified with the existence, in 
this and other countries, of moral codes which regulate the 
relations between individuals qua individuals, and which 
might be termed international in the sense that their 
validity extends beyond the frontiers of a single country. 
The question is whether between Great Britain and the 
U.S.S.R., France and Spain, China and the United 
States of America, there exist rules of behaviour which 
are in any sense comparable with the moral code existing 
between gentlemen in Great Britain, decent citizens in 
France, and between other beings whose outward appear- 
ance at least would lead to their inclusion in the gens 
humana. 


THEORIES OF INTERNATIONAL MORALITY 

Various endeavours have been made to elucidate 
whether moral rules impinge upon the behaviour of States. 
First, there are those theories which are based on a 
denial of the existence of any international morality. The 
chapter of ‘ The Prince ’ in which Machiavelli formu- 
lated his conclusion based on the observation of con- 
temporary behaviour, is yet unsurpassed in its appreciation 
of Renaissance diplomacy: 

‘A Prince being thus obliged to know well how to 
act as a beast must imitate the fox and the lion, for the 
lion cannot protect himself from traps, and the fox 
caimot defend himself from wolves. One must therefore 
be a fox to recognize traps and a lion to frighten wolves. 
Those who wish to be only lions do not understand this. 
Therefore a prudent ruler ought not to keep faith when 
by so doing it would be against his interest, and when 
the reasons which made him bind himself no longer exist. 
If men were aU good, this precept would not be a good 
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one; but as they are bad, and would not observe their faith 
with you, so you are not bound to keep faith with them. 
Nor have legitimate grounds ever failed a prince who 
wished to show colourable excuse for the non-fulfilment 
of his promise. Of this one could furnish an infinite 
number of modern examples, and show how many times 
peace has been broken, and how many promises rendered 
worthless, by the faithlessness of princes, and those who 
have been best able to imitate the fox have succeeded best. 
But it is necessary to be able to disguise this character 
weU, and to be a great feigner and dissembler; and men 
are so simple and so ready to obey present necessities that 
one who deceives will always find those who allow them- 
selves to be deceived.’ 

Secondly, there is the antithesis to this view as expressed 
by Kant, who does not admit any difference in kind 
between the moral obligations incumbent upon individuals 
and States: 

‘ Hence the mechanism of nature, working through the 
self-seeking propensities of man (which of course counter- 
act one another in their external effects) may be used by 
reason as a means of making way for the realization of 
her own purpose, the empire of right, and as far as is 
in the power of the State, to promote and secure in this 
way internal as well as external peace. We may say, then, 
that it is the irresistible will of nature that right shall at 
last get the supremacy.’ 

Thirdly, there are Aeories derived from the contention 
that States are not outside the realm of morality, but that 
there is a difference in kind between the moral rules 
applicable to these collective entities and those applicable 
to individuals. According to Hegel and Treitschke, the 
moral duty of the State consists in its self-preservation and 
self-realization, that of the citizen in self-sacrifice; ‘ We 
have learned to perceive the moral majesty of war through 
the very processes which to the superficial observer seem 
brutal and inhuman. The greatness of war is just what 

52 



THE FXJNCTIONS OF INTERNATIONAL MORALITY 

at first sight seems to be its horror — ^that for the saJce of 
their country, men will overcome the natural feelings ( f 
humanity, that they will slaughter their fellow men who 
have done them no injury, whom they perhaps respect 
as chivalrous foes. Man will not only sacrifice his life, 
but the natural and justified instincts of his soul; his very 
self he must offer up for the sake of patriotism; here we 
have the sublimity of war.’ 

STATE PRACTICE AND INTERNATIONAL MORALITY 

Judging from State practice, it would appear that 
diplomatic correspondence, preambles of international 
treaties and the public utterances of statesmen were 
imbued with ethical conceptions and maxims. Frequently 
recurring themes are freedom of the State, freedom of the 
sea, free access to the sea, good faith, order, honour, 
justice, equity, civilization, humanity, and peace. 

The interpretation of this phenomenon may be assisted 
by a few striking examples. An apt beginning is provided 
by Genghis Khan’s address to a Persian embassy sent by 
the Khwarizm-Shah: ‘ Say ye unto the Khwarizm-Shah,’ 
Genghis told the ambassadors, ‘ that I am the sovereign 
of the sunrise, and thou the sovereign of the sunset. Let 
there be between us a firm treaty of friendship, amity and 
peace, and let traders and caravans on both sides come 
and go, and let the precious products and ordinary com- 
modities which may be in my territory be conveyed by 
them into thine, and those of thine, in the same manner, 
let them bring into mine.’ 

Again, at the 1815 Vienna Peace Conference when the 
model European balance of power was worked out, Talley- 
rand suggested the following guiding principle for the 
negotiations; ‘ The only means of avoiding foture wars 
consists in not dishonouring a great nation.’ 

According to the Act of the Holy Alliance of September 
26th, 1815, the signatories ‘acquired the intimate con- 
viction of the necessity of settling the steps to be observed 


53 



MAKING INTERNATIONAL LAW WORit 

by the Powers, in their reciprocal relations, upon the 
sublime truths which the Holy Religion of our Saviour 
teaches.’ Further, ‘ they solemnly declare that the present 
Act has no other object than to pubhsh, in the face of the 
whole world, their fixed resolution, both in the adminis- 
tration of their respective States, and in their political 
relations with every other Government, to take for their 
sole guide the precepts of that Holy Religion, the precepts 
of Justice, Christian Charity and Peace, which, far from 
being applicable only to private concerns, must have an 
immediate influence on the councils of Princes, and guide 
all their steps.’ 

A representative example of a clause of this calibre 
selected from peace treaties is provided by Article I of 
the Treaty between Austria, Russia and Denmark of 
October 30th, 1864: ‘ There shall be in the future peace 
and ftiendship between their Majesties the King of 
Prussia and the Emperor of Austria and his Majesty the 
King of Denmark as well as between their heirs and 
successors, their respective States and subjects in 
perpetuity.’ 

Reference to principles of international morality 
frequently occur in diplomatic notes and correspondence. 
The following examples may be selected as evidence; 

In a despatch from Lord Russell to the Earl of Elgin 
this passage appears: ‘ It would be unreasonable to expect 
that the Chinese should observe the technical laws and 
regulations which have been concurred in by European 
nations as the rules of peace and war. But the most 
ordinary notions of justice and humanity teach the rudest 
of manldnd that when an engagement is made, justice 
requires that it should be observed.’ 

A note from the Mexican Foreign Minister to the British 
Minister is particularly interesting, since, in the same 
document, any responsibility of Mexico under inter- 
national law is denied: 
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' Nevertheless, the Constitutional Government, from 
feelings of humanity and justice, would not be indisposed 
to grant some kind of voluntary indemnity in such 
, instances as the present one, and, as regards the family of 
Dr. Duval, would be willing to set aside house property to 
the amount of 25,000 dollars, the sum specified by Mr. 
Mathew. An arrangement could be carried out either in 
actual houses or in convent property, the latter having 
been secularized." 

Or to quote from the Circular addressed on behalf of 
the Holy See to the Diplomatic Body in Rome, protest- 
ing against the overthrow of established sovereigns as the 
result of plebiscites, attention is drawn to an abuse ^ which 
tends to confound the immutable, eternal maxims of 
justice, advances the monstrous right of usurpation, and 
introduces a germ of fatal inquietude and turbulence into 
society." 

The 1919 Peace Treaties abound with references to 
international morality. Among the documents of the 
drafting period. Colonel House’s plan for the Covenant 
lays particular stress upon the identity of the standards 
of morality binding upon individuals and States. ‘ The 
same standards of honour and ethics shall prevail inter- 
nationally and in affairs of nations as in other matters." 
The Preamble of the League Covenant prescribes ‘ open, 
just and honourable relations between nations ’ and ' the 
maintenance of justice." The accusations brought against 
the former German Emperor are based on the allegation 
of ‘ a supreme offence against international morality and 
the sanctity of treaties." The Special Tribunal created 
under Article 227 of the Treaty of Versailles for the 
purpose of judging these offences was to be guided ‘ by 
the highest motives of international policy with a view to 
vindicating the solemn obligation of international under- 
takings and the validity of international morality." 
Article 231, containing the War Guilt Clause, refers to 
‘ the aggression of Germany and her allies." In the 
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Preamble to Part XIII of the Peace Treaties, it is 
emphasized that ‘ peace can be established only if it is 
based upon social justice ’ and gives as the reason for the 
establishment of the International Labour Organization 
the explanation that the High Contracting Parties ‘ were 
moved by sentiments of justice and humanity as well as 
by the desire to secure the permanent peace of the world.’ 

A noteworthy attempt to apply Christian principles of 
morality to inter-State relations may be found in Presi- 
dent Roosevelt’s policy of the ‘ good neighbour,’ a 
challenge to the ‘ bad ’ neighbour policy of power poHtics 
as practised from the days of Kautilya to our own times. 
This categorical imperative was enunciated by the 
President in his Inaugural Address to Congress on March 
4th, 1933: ‘ In the field of world policy I would dedicate 
this nation to the policy of the good neighbour — ^the 
neighbour who resolutely respects the rights of others — 
the neighbour who respects his obligations and respects 
the sanctity of his agreements in, and with, a world of 
neighbours.’ The complete break with ‘Yankee Im- 
perialism ’ and ‘ Dollar Diplomacy ’ was re-emphasized 
in the President’s address to the Brazilian Congress of 
November 27th, 1936 : ‘ The motto of war is “ let the 
stroi^ survive; let the weak die.” The motto of peace is 
“ let the strong help the weak to survive ” ! ’ In the 
Declaration of the United States’ Secretary of State 
of July 1 6th, 1937, these general principles are fiirther 
elaborated. 

It would be incorrect to assume that the totalitarian 
States did not profess adherence to the standards ol 
international morality. In a Japanese Note to the 
American Secretary of State on 1924, a protest was 
registered against a clause of the United States Inunigra- 
tion Act of 1924 on the ground that ‘ international dis- 
criminations in any form and on any subject, even if 
based on purely economic reasons are opposed to the 
principles of justice and fairness upon which the fiiendly 
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intercourse must, in its final analysis, depend.’ The 
speeches of the former German Chancellor at a State 
banquet arranged in his honour in Rome, afford insight 
into an ethical principle apparently approved by both 
partners in the now defunct Axis: ‘ Duce, last August on 
the Maifeld in Berlin you quoted as an ethical principle, 
sacred to you and Fascist Italy, these words: “ Speak 
plainly and frankly, and if you have a friend, march with 
him right to the end.” In the name of National-Socialist 
Germany I, too, acknowledge this rule.’ On his return 
from Munich on September 30th, 1938, the Duce said in 
his speech from the Palazzo Venezia: ‘ Comrades, you 
have been living through memorable hours. At Munich 
we worked for peace based on justice. Is not this the ideal 
of the Italian people?’ 

It is no more than a just tribute to the greatest sacrifice 
in modern history rendered by a people to the cause of 
international peace to conclude this survey with an 
extract firom President Benes’ abdication broadcast in 
October, 1938: ‘ With composure and with calm we 
Confront our fate. In these difficult times I have tried 
to safeguard the interests of our State and I have tried to 
do what is right for Europe in order to preserve the peace. 
We have now to reach an understanding with our neigh- 
bours. Their overpowering might has been too great 
for us.’ 


THE PLACE OF MORALITY 
IN INTERNATIONAL SOCIETY 

The passages cited tend to confirm the impression that, 
whatever its functions may be, international morality is 
a reality. Before attempting to elucidate the nature of 
this re^ty through an examination of the purposes 
served by morality in the international society, it is worth 
considering the agencies which create and transmit the 
moral values. 

In democracies, governments maintain, and are perhaps 
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over-ready to profess, that they are pursuing policies 
which are in accordance with the articulated or presumed 
wishes of their electorates. Such an attitude implies that 
the norms of their moral conduct are not supposed to differ 
materially from those of the peoples whom they lead, or 
if so, that they have to be harmonized with the latter. 
Perhaps the most striking instance in recent history of 
such a discrepancy has been provided by the reaction of 
British public opinion to the projected Hoare-Laval pact 
in the course of the Italo-Abyssinian War. The proposals 
of these statesmen were in the finest tradition of power 
politics. Since they were based on an understanding that 
the Covenant could not be applied against any Greater 
power, they were in no sense revolutionary. Subsequent 
events proved that, within the framework of a society 
ultimately ruled by force, they were even realistic. Never- 
theless, in view of the election pledges given by the 
Government a few months previously, and of the British 
initiative displayed in Sir Samuel Hoare’s speech in the 
League Assembly in September, 1935, a ‘ deep feeling ’ 
arose — to quote Lord Baldwin — ‘ on the grounds of 
conscience and honour.’ The British Government, 
therefore, thought it advisable to temporize and to 
yield to this wave of public indignation. 

According to the importance they assign to propaganda 
within and beyond their frontiers, it would seem as though 
authoritarian and totalitarian States nurse public opinion 
even more carefully than the democracies. In view of 
the reaction of the German people to the Chamberlain 
visit to Germany, it would be quite erroneous to ignore 
this facet of dictatorships. 

What exactly is tliis phenomenon of public opinion that 
William Ladd once crowned ‘ Queen of the World,’ and 
which is depicted by a noted historian as follows: ‘ The 
opinion of the world, public opinion, when faced with 
the distinction between right and wrong, tilways adopts 
the right ’ ? Or, to quote from public documents, 
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the Preamble to the Constitution of Brazil of November 
loth, 1937, seeks to justify its imposition on the Brazilian 
people by reference to ‘ the support of the armed forces 
and yielding to the dictates of public opinion, both 
justifiably apprehensive of the dangers threatening the 
Union and of the swiftness with which our civil and 
political institutions were being undermined.’ In order 
to attain a sober judgment of this phenomenon, its 
existence as a psychological reality and as an expression 
of mass reaction can hardly be denied. Even if we were 
to grant Mowat’s optimistic assumption that, in an issue 
of right versus wrong, public opinion would inevitably 
adopt the right, two provisoes seem indispensable. First 
the issues of life do not usually appear as a choice between 
black and white, but between various shades of grey, as, 
for instance, a scrutiny of the work of municipal courts 
will reveal. Much the same applies to the inter-State 
sphere in which, however, we tend to accept such over- 
simplifications with greater credulity. Actually, there is 
hardly anything more difficult than the classification of 
the behaviour of States according to one of the available 
standards of moral appraisement or condemnation. 
Everything depends on the material and the light in which 
it is shown. Degrees of emphasis may prove decisive in 
shifting the balance one way or the other, as in the 
instance of controversial events such as the war in Spain. 

In these circumstances, the transmission of evidence is 
of vital importance and the pivotal position occupied by 
monopolies of sensationalism becomes apparent. The 
interests of newspapers as profitable concerns do not 
necessarily coincide with the requirements of a well- 
informed public opinion: the impartial transmission of 
news and the judicious selection of important news. In 
view of the public’s propensity for items of a sensational 
character, the element of competition does jiot appear 
to be a reliable safeguard. It induces the various news 
organs to contend for priority in the dissemination of 
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the result of a race or a divorce suit, and so to deflect 
the attention of the ' queen of the world ’ from perhaps 
equally important news items in the political and 
economic spheres. Thus, the casual and unsystematic 
manner in which public opinion is supplied with the 
material which assists in its formation is a patent feature 
even of democratic political life. It is poor consolation to 
trust that where really vital matters are concerned, 
public opinion will at a certain stage consolidate the issue 
and irresistibly over-ride the barriers which bad been 
raised by its own indolence or by an inadequate supply of 
information; for in our modem world the time factor is 
of primary significance. It is therefore essential to 
realize that, even in democracies, public opinion is not 
an adamant rocher de bronze. Although it is within its 
power to influence other social forces, it may also resemble 
a weathercock which swings to the vagaries of these 
forces. 

So far, we have not dealt with the assumption which 
apparently underlies the quotations from State practice, 
that British and Japanese, German and Czechoslovakian 
statesmen associate the same ideas with the notions of 
justice and equity, honour and friendship to which they 
render such eloquent homage. In other words, is there 
any justification in assuming the existence in the inter- 
national society of one universally binding system of 
moral values ? 

Hold-Femeck, an Austrian international lawyer, whose 
views are based on the study of the psychology of nations, 
refutes the fact of a morality entided to claim world-wide 
scope. At first sight, it would appear that an additional 
argument, which Hold-Femeck does not put forward, 
would support this contention: that, ultimately most 
ethical systems spring from a religious source and are 
the product of a conscious or unconscious process of 
•secularization. The most perfujictory survey of the 
attitude of the major religions towards the world in 

6o 



THE FUNCTIONS OF INTERNATIONAL MORALITY 

general, and inter-State relations in particular, reveals a 
lack of uniformity on this score. The Christian conception 
alone lends itself to manifold interpretations, varying from 
the doctrine of rendering unto Caesar what is Caesar’s, 
to that of non-resistance. Some religious systems admit 
the validity of a truce but deny the possibility of peace 
between the followers of the prophet and the infidels. 
According to others all worldly matters are intrinsically 
bad, since they detract from human perfection or, at best, 
are irrelevant from the standpoint of the faithful. 
Nevertheless, the impact of these conflicting dogmas upon 
the formation of international morality was not as heavy 
as might have been expected. In the expansion of Europe 
overseas, the religious and ethical conceptions of Christian 
society spread concurrently with political and economic 
penetration. In the course of this process the standards 
became less rigid and the original religious sources less 
apparent. This two-fold development assisted in the 
transformation of these Christian standards into the 
moral norms common to all civilized nations. 

In attempting to elucidate the positive functions fulfilled 
by international morality, we must bear in mind the con- 
clusions derived from our analysis of the social backgroimd 
of the international society: that the inter-State system is 
ultimately governed by motive powers such as seif- 
interest and self-preservation; that its supreme law is the 
rule of force. As international law is partizilly subservient 
to it, and partially irrelevant from the standpoint of 
power politics, it is probable that international morality 
is cast for a corresponding minor role. 

An apt introduction to a realistic inquiry is perhaps 
provided by an assessment of the impact of the rule of 
force upon moral values in the international society. 

This intemexus was not strange to Grotius, who con- 
siders it in a chapter entitled: ‘ There are cgrtain causes 
which present a false appearance of justice ’ in the 
following words: ‘ Others allege causes which they 
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claim to be justifiable, but which, when examined in 
the light of reason, are foimd to be unjust. In such 
cases, as Livy says, it is clear that a decision based not 
on right but on violence is sought. Very many kings, 
says Plutarch, make use of the two terms, peace and 
war, as if they were coins to obtain not what is right 
but what is advantageous. New causes which are unjust, 
may, up to a certain point, be recognized from the 
foregoing discussion of just causes. What is straight is 
in fact a guide to what is crooked.’ 

The Treaty of Utrecht, in which the balance imposed 
by the victors was called a ‘ jicstum potentiae equilibrium,' or 
the Treaty of Chaumont between Austria, Great Britain 
and Prussia of 1814 in which the signatories pledged them- 
selves to oppose France ‘for the salutary purpose of 
putting an end to the miseries of Europe ’ and of ‘ securing 
its future repose, by re-establishing a just balance of 
power,’ exemplify a complete identification of the 
interests of power politics and justice. 

International morality has been indicted so frequently . 
for its alleged subservience to vested interests, that it will 
suffice to refer to only one further instance: the alleged 
identification of the League Covenant with the interests 
of the staiiLS quo Powers. As Freiherr von Neurath, the 
former German Foreign Minister and Protector of 
Bohemia, stated the case for the ‘ have not ’ States, ‘ in 
the course of time it has become steadily clearer that the 
Powers which support and direct the Geneva institution 
have as their real aim not the introduction of a rule of 
law corresponding to the true needs of justice and of 
international relations, but rather, under cover of such 
an idea, the pursuit of particular interests.’ 

In a system of power politics, appeals to moral stan- 
dards by statesmen would not occur so regularly if they 
did not serve some useful purpose. The question therefore 
arises: whom are the principles intended to impress? 
Other governments ? In certain circumstances this 
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may be the case, although generally other governments, 
mostly equally skilled in this art, can be relied upon to 
penetrate to the underlying intentions. It is, therefore, 
more likely that these gestures are destined for the enter- 
tainment of those who are less strenuously participating 
in the dramas of international affairs: public opinion 
abroad and at home. To quote Mowat: ‘ Civilized 
Governments do not openly acknowledge themselves to 
be bandits or plunderers; they can always put forward a 
“ case ” in their favour. This they do, partly because 
they offer lip-service to the morality which in practice 
they ignore, and partly because, for political reasons, they 
do not wish to offend brutally the opinion of moral people 
in their own or other countries.’ Other observers of 
international relations like Troeltsch, a German sociologist, 
arrive at the same conclusion. They admit that in our 
age of mass organization it would be scarcely possible for 
States to mobilize their citizens, particularly in the 
internecine struggles of modern warfare, without resort 
to some brand of ideology, borrowed from the realms of 
ethics and of philosophy of history. It follows that the 
main function of morality in the international society 
does not consist in the control of one’s own behaviour 
but in the use of morality as a powerful weapon against 
potential and actual adversaries. 

There are eilso positive aspects to this state of affairs; 
for it is implied in this statement that citizens who are 
imbued with the standards of reason and of individual 
morality possess a grade of morality which — ^measured 
by the principles of any altruistic ethical system — is 
loftier than that of their respective governments. Es- 
pecially in democratic States, the widely spread know- 
ledge of the discrepancy between collective and individual 
standards and the superiority of individual behaviour 
need not engender dejection and apathy; fog: it depends 
on each citizen whether he is ruled by power politicians 
or servants of a world community. 
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Furthermore, as Professor Radbruch, Germany’s fore- 
most legal philosopher, has convincingly shown, ideologies 
rarely fail to leave those interests unaffected. It becomes 
incumbent upon governments to refine their methods in 
order to avoid an over-brutal violation of the standards 
of international morality; on occasions, the insistence of 
public opinion has even prevailed upon them to moderate, 
at least temporarily, their actual policies. To this extent, 
the interests become secondary to the ideas which they 
have called to their assistance. In such exceptional cases, 
the influence of international morality exceeds even that 
of international law. As the latter is a set of highly 
technical rules, it has not that direct access to the imagina- 
tion of the public which broad issues, such as good faith 
and justice, can claim. 

In these circumstances the very need for mtemational 
law, as separate from international morality, might be 
disputed. One might, however, equally enquire why 
municipal law should exist side by side with religion and 
individual morality. The answer supplied by Plato m 
The Laws still sufiices: ‘ Mankmd must either give them- 
selves a law and regulate their lives by it, or live no better 
than the wildest of wild beasts, and that for the following 
reason. There is no man whose natural endowments will 
ensure that he shall both discern what is good for mankind 
as a community and invariably be both able and willing 
to put the good into practice when he has perceived it.’ 
It might be objected that what holds good in the case 
of a mature system of law is invalid in a system which 
lacks effective sanctions. This proviso is admissible 
regarding that type of international law which is sub- 
servient to power politics. Yet it does not apply to those 
fields of this legal system, which rely on penalizations to 
which the character of real sanctions may be attributed. 

It would be an attractive task meticulously to analyse 
the relationship between international law and morality. 
However, a perjfimctory survey must needs suffice. When 
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international law served to bridge the disintegration of the 
medieval Commonwealth and the anarchy which seemed 
to threaten the European State system, the first stone was 
provided by international morality in the form of inter- 
national law. It was sincerely believed that there existed 
certain external rules, valid, as Grotius expressed it, in 
the whole ‘ society of beings endowed with reason.’ It 
followed that thinkers regarded themselves justified in 
propounding as existing and binding legal rules, coherent 
•systems of what in reality they thought ought to be the 
law. In the words of Dean Pound, ‘ international law 
was bom of juristic speculation and became a reality 
because that speculation gave men something by which 
to make and shape international legal institutions and a 
belief that they could make and shape them effectively.’ 

Slowly, however, this intimate connection relaxed 
under the strain of various forces — chief among which 
were the nation-States whose strength was perpetually 
increasing, and who were aspiring to unfettered sovereignty. 
Other factors which should not be ignored are the reaction 
against the ideological abuses of natural law and the 
naive identification of the natural law of the seventeenth 
and eighteenth centuries with the natural law, efforts at 
codification combined with conscious efforts for the 
reform of international law and last, but by no means 
least, the impact of empirical natural science upon the 
methods of social science. 

In spite of the gradual ascendency of positivist doctrines, 
with their eminent suitability for any dogma of State 
independence, inter-State practice itself counteracted this 
development. Internationa morality, though less treasured 
as a guide to one’s own conduct, formed a weapon which 
diplomats were prone to use for the purpose of strengthen- 
ing shaky legal positions. This explains why joint 
references to law and morality so often recur in inter- 
national correspondence; it also explains tlie paradox 
that the practice of States became instrumental to a 
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process of reception of international morality by inter- 
national law. 

The extent to which international tribunals assisted in 
this development also calls for comment. We can here 
cite only a single incisive example: the interpretation of 
the terms ‘ law ’ arid"' equity/ on which, in accordance 
with the Agreement concluded between the two countries, 
the Permanent Court of Arbitration had to base its 
decision in the case of the Norwegian Claims against the 
United States: ‘ The words “ law and equity ” used in 
the Special Agreement of 1921 cannot be understood here 
in the traditional sense in which these words are used in 
Anglo-Saxon jurisprudence. The majority of international 
lawyers seem to agree that these words are to be under- 
stood to mean general principles of justice as distinguished 
from any particular system of jurisprudence or the 
municipal law of any State.’ 

To some extent, and probably just as imperceptibly, 
the Permanent Court of International Justice in the post- 
1919 period has fulfilled functions analagous to those of 
natur^ law during the infancy of international law in 
contributing by its case law to the development of inter- 
national law. 

To recapitulate, it appears from our investigation into 
the functions of international morality that, in State 
practice, it is used primarily as an ideology cloaking, in 
deference to public opinion, policies of national self- 
interest and self-preservation. But it is useful to recollect 
that this ideology, in common with others, is also a 
reality with an automatism of its own. In addition, the 
connection between international morality and law has 
never been entirely disrupted and has proved one of the 
decisive factors in rendering possible the development of 
international law into a legal system of coherent norms. 

It has begi alleged by Mowat that other ages have been 
more fortunate than our own since they were not con- 
fronted with that cleavage between international and 
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individual morality which characterizes our modern 
State system. In order to perceive the limitations of this 
argument, it must be remembered that the Greek 
Commonwealth was essentially a closed society and that 
its statesmen never considered themselves bound by any 
moral ties in their political intercourse with ‘ barbarians.’ 
The same applies to the Roman Empire which dealt with 
its border tribes in no different spirit. Similarly, the 
Middle Ages are in a special position since, at least 
theoretically, the loyalties towards the Christian com- 
munity surpassed any obligations which might be 
incumbent upon the individual as a member of any 
sectional group, and these teachings were applied to 
relations with the non-Christian world only cum grano 
salis. 

Yet the ascendency of the sovereign State has brought 
about a situation in which the Leviathan has successfully 
appropriated to himself the undivided loyalty of the 
individual. We are confronted with the co-existence of 
an international society and about sixty communities in 
which the principle ‘ Right or wrong, my country,’ is 
supposed to solve the problem of international morality 
for the citizen. 

The issue is further complicated by the existence 
among States of a sliding scale of moral values. This 
phenomenon causes a reduction of the rules governing 
actual conduct to the lowest possible denominator, when- 
ever the more powerful States pertain to the lower 
categories and the remainder do not regard it as their 
vital interest to maintain and enforce certain minimum 
standards of behaviour in the international society. 

Certain idiosyncrasies in the mass reaction towards 
international affairs are conducive to this situation. Still 
more than in private and internal life is the power of 
success effective m international affairs. There seenas to 
be more than a grain of truth in Machiavellf s mournful 
observation; ‘ If a Prince succeeds in establishing and 
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maintaining his authority, the means will always be 
judged honourable and be approved by everyone. For 
the vulgar are always taken by appearances and by 
results, and the world is made up of the vulgar, the few 
only finding room when the many have no longer ground 
to stand on.’ 

In addition, the forces of passion and other irrational 
motives should not be underestimated in the reactions 
of individuals when forming part of a ‘ mass.’ Political 
leaders may be rationally conscious of raisons d’etat, which 
will finally predominate on account of the wide amount 
of discretion accorded even by democracies to their 
representatives in the conduct of foreign affairs. Yet 
public opinion is highly susceptible to irrational influences, 
which need not necessarily conflict with the interests of 
power pohtics. As Palmerston remarked: ‘ Nations, and 
especially republican nations or nations in which the 
masses influence or direct the destinies of the country, are 
enraged much more by passion than by interest and for 
this plain reason, namely that passion is a single feeling 
which aims directly at its object, while interest is a 
calculation of relative good and evil and is liable to 
hesitation and doubt. Moreover, passion sways the 
masses, but interest acts comparatively on the few.” 

Thus we are driven to conclude that the subordinate 
role of international morality is intimately connected with 
the co-existence of the international society with the 
some sixty States which engulf the loyalties of the indi- 
vidual. It follows that, if ever the standards of inter- 
national morality are to be raised to the level of those 
governing the relations between citizen and citizen, the 
constructive problem turns on the transposition of these 
loyalties to the international society. 

With this momentous task confronting our generation, 
we may fi^d consolation in the wisdom of Senor de 
Madariaga: 

* Readers of Don Quixote may remember the meeting 
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between the Knight and the Squire and a brigand in the 
vicinity of Barcelona. The knight and his squire observed 
that the virtues of justice were indispensable, even in an 
association of brigands, for the head of the brigands was 
bound to administer justice and equity in distributing the 
spoils of brigandage. If the virtues of justice and associa- 
tion are found indispensable even amongst brigands, we 
can hope that they will gradually raise the standards of 
nations which have so far behaved like collective brigands.’ 
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CHAPTER 5 

THE FAILURE OF THE LEAGUE EXPERIMENT 

‘ After the first world war there was a tendency to regard the League 
of Nations as something outside the ordinary range of foreign policy. 
Governments continued on the old lines, pursuing individual aims and 
following the path of power politics.* 

(Mr, Attlee, 1946.) 

The decline of the League Covenant in the years prior 
to the Second World War is sometimes traced to the 
failure of the sanctions experiment during the Italo- 
Abyssinian War, and sometimes, still further, to the 
Manchurian Conflict. It is certain that both these events 
mark decisive phases in a development which can be 
described as a de facto revision of the Covenant. It seems, 
however, that a more comprehensive understanding of 
this phenomenon is obtained if it is viewed in a wider 
perspective. The radical incompatibilities between the 
Covenant and political reality existed since the League 
was created. The initial contradictions between the 
conception of a collective system as it was envisaged 
by the drafters of the Covenant and the political system 
laid down in the other parts of the Peace Treaties already 
foreshadowed the obstacles and the discrepancies between 
idea and reality which, subsequently, exposed the League 
to charges of inefficiency and to ridicule. 

CONDITIONS OF SUCCESS 

What was this ‘ duality of purpose ’ which, according 
to Ray Stannard Baker, dominated the Paris Peace Con- 
ference? The aim of the Covenant was to achieve the 
supreme rule of a community law. The methods of 
realization were envisaged in the trinity of peaceful 
settlement of international disputes (including peaceful 
change), cellective security, and disarmament. It must 
be admitted that both the methods and the machinery 
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devised in. pursuance of these objectives were far from 
adequate. For instance, political disputes were to be 
settled under a procedure of conciliation; yet, in the event 
of failure of conciliation, no provision was made for any 
of the League organs to impose a final settlement. In 
addition, Article 19 of the Covenant was restricted to 
recommendations for revision, and military sanctions 
were optional and not automatic. Again, the old con- 
ception of sovereignty was maintained by reserving 
fche most acute conflicts, such as those concerning raw 
materials, markets or migrations, to the sphere of domestic 
jurisdiction, thereby imposing a dangerous restriction 
upon the competence of the international community. A 
further impediment to the collective system was the 
unanimity rule, even if this had not been interpreted in 
accordance with the disastrous League practice of 
including the votes of the disputing parties (with the 
notable exception of the Advisory Opinion given by the 
Permanent Court of International Justice regarding 
the Mosul conflict). 

Yet such a Covenant, although embryonic and in many 
respects imperfect, could have been made to form a 
working basis, granting certain assumptions and implied 
conditions, which were clearly recognized during the 
drafting period by the leading members of the League 
Committee to which the Peace Conference had entrusted 
the drafting of the Covenant. 

First, power politics, alliances and policies of imperialism 
are as compatible with a community law as fire and water. 
On this point, in his ‘ Practical Suggestions for a League 
of Nations,’ General Smuts was outspoken: ‘ I would put 
the position broadly as follows: The process of civilization 
has always been towards the league of nations. The 
grouping or fusion of tribes into a national State is a case 
in point. But the political movement has often gone 
beyond that. The national State has too often been the 
exception. Nations in their march to power tend to pass 
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the purely national bounds; hence arise the empires 
which embrace various nations, sometimes related in 
blood Jind institutions, sometimes again different in race 
and hostile in temperament. In a rudimentary way all 
such composite empires of the past were leagues of 
nations, keeping the peace among the constituent nations, 
but unfortunately doing so not on the basis of freedom 
but of repression- Usually one dominant nation in the 
group overcame, coerced, and kept the rest under. The 
principle of nationality became overstrained and over- 
developed, and nourished itself by exploiting other weaker 
nationalities. Nationality overgrown became imperialism, 
and the empire led a troubled existence on the ruin of the 
freedom of its constituent nations. That was the evil of 
the system; but, with however much friction and oppres- 
sion, the peace was usually kept among the nations Mling 
within the empire. These empires have all broken down, 
and to-day the British Commonwealth of Nations remains 
the only embryo league of nations because it is based on 
the true principles of national freedom and political 
decentralization.’ Equally emphatic was President Wilson 
in his Five Particulars; ‘ There can be no leagues or 
alliances or special covenants and understandings within 
the general and common family of the League of Nations.’ 
He repeated this warning on Jzmuary 25th, 1919, in the 
Plenary Session of the Peace Conference: ‘ We are here 
to see, in short, that the very foundations of this war are 
swept away. Those foundations were the private choice 
of small coteries of civil rulers and military staffs. Those 
foundations were the aggression of great Powers upon 
small. Those foimdations were the holding together of 
empires of unwiUing subjects by the duress of arms. Those 
foundations were the power of small bodies of men to 
work their wiU upon mankind and use them as pawns in 
a game. And no t hing less than the emancipation of the 
world from these things will accomplish peace.’ 

Secondly, the economic foundations of the inter-State 
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system were a decisive factor. The third of Wilson’s 
Fourteen Points reveals what the Father of the Covenant 
had in mind: ‘ The removal so far as possible of all 
economic barriers and the establishment of an equality of 
trade conditions among all the nations consenting to the 
peace and associating themselves for its maintenance.’ 
This tenet of free trade found its only expression in the 
Covenant in Article 23 (e), according to which the 
members of the League ‘ subject to, and in accordance 
with, the provisions of international conventions existing or 
hereafter to be agreed upon ’ boxmd themselves to ‘ make 
provision to secure and maintain freedom of communica- 
tions and of transit and equitable treatment for the com- 
merce of all members of the League.’ The Conference 
refused the various current suggestions which were 
designed to give the League wider competence in afl^iirs 
of an international economic and financial nature, and 
preferred to concentrate upon the erection of the political 
superstructure. Yet a problem of major importance con- 
tinued to depend on the realization or maintenance of 
this condition. For even a liberal system of free trade can 
only survive over an extended period, if at least its 
premises are protected by conscious efforts at joint 
planning which impede their overthrow by sectional 
economic or political interests. 

The third and perhaps the most important implied 
condition is what Dr. Nicholas Murray Butler has defined 
as the international mind, or the mental outlook congenial 
to a community system. This sine qua non of the Covenant 
was emphasized in Article i, pax. 2, of the British Draft of 
the Covenant: ‘ In considering any such modification the 
League shall take into account changes in the present con- 
ditions and aspirations of peoples or present social and 
political relations pursuant to the Preamble that Govern- 
ments derive their just powers from the consent of the 
governed, and shall be guided by the principle which the 
High Contracting Powers accept without reservation, that 
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the growth among all peoples of a sense of their duties as 
members of a corporate society is superior in importance 
to every question of political predominance or historical 
claims.’ Reference is also made to this need for spiritual 
metamorphosis in a letter written by Mr, Harold Nicolson 
from Paris during the Peace Conference: ‘ You see, you 
have got to get a “ League temperament,” ready to help 
me when I become too national and anti-dago. If the 
League is to be of any value it must start from a new 
conception, and involve among its promoters and leaders 
a new habit of thought. Otherwise it will be no more 
than the continuation of the Conference — ^where each 
delegation subscribes its own point of view and where 
unanimity can be secured only by a mutual surrender of 
the complete scheme. We must lose all that, and think 
only of the League point of view, where Right is the 
ultimate sanction, and where compromise is a crime. So 
we must become anti-English when necessary, and, when 
necessary, pro-Italian, Thus when you find me becoming 
impatient of the Latins you must snub me. It is rather a 
wrench for me — as I like the sturdy, unenlightened, un- 
intellectual, muzzy British way of looking at things. I 
fear the “ Geneva temperament ” wiU be rather Hamp- 
stead Garden Suburb — but the thing may be immense.’ 

At least one further basic condition merits seriotis con- 
sideration. There was a strong tendency in 1919 to take 
it for granted that the League would attain from the 
outset a state of relative universality. Nobody seriously 
considered the possibility of the defection of the United 
States firom the collective system. The attitude adopted 
by the United States, however, was closely linked with the 
discrepancies between the Covenant and the Peace 
Settlement itself. Another reason why we are inclined to 
reject relative universality of the League as an additional 
implied condition of the proper functioning of the 
Covenant* is that the collective system did not even work 
smoothly in circumstances in which it was obvious that 
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the absence of universality could only to a minor extent 
have occasioned the failure of League action. 

Not only was the machinery of the community system 
defective and the imphed conditions of the Covenant 
but distantly fulfilled at the time of the laimching of the 
League experiment, but also the Peace Treaties them- 
selves formed a half-way house between a community 
approach to the problems facing the Peace Conference 
and undiluted power politics. Thus, these settlements 
were neither able to assist in the integration of a proper 
international community nor did they forestall the 
resurgence of the vanquished powers. 

THE POWERS AND THE LEAGUE 

What were the reactions of the Powers to this strange 
compound of the rule of law and the rule of force? 

To France and her Eastern satellites, the maintenance 
of the territorial status quo, together with the hegemonial 
system created by the Peace Treaties, appeared as the 
raison d’etre of the Covenant. Hence they were the prime 
instigators of the process tending to the identification of 
the League with the Peace Treaties. 

British statesmen rapidly became aware of the grotesque 
and dangerous situation, which, in their opinion, could 
become acclimatized to reason only through the strength- 
ening of dynamic tendencies. Imbued as they were with 
the traditional conceptions of the balance of power, they 
were suspicious of the idea of a community system proper, 
which appeared to them to be an impracticable and 
utopian dream. It is not surprising, therefore, that they 
attempted to ward off the unpleasant contingency by 
their support of tendencies towards the formation of a 
relatively stable balance of forces. The Washington 
Treaties on the Pacific (1922) and the Locarno Agree- 
ments (1925) best exemplify this trend, which is again 
clearly discernible in British policy ms-a-vis the U.S.S.R. 
and in the British attitude regarding German reparations. 
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Italy, with the cynicism apposite to Fascism, was the 
first League member to remind the world that the com- 
munity system of Geneva could not be applied against 
Greater powers. As Grandi expressed it, ‘ at Corfu the 
Duce fired his gun, not to intimidate Greece, but to 
intimate to Europe that it was time to halt for a moment 
to consider Italy’s international position.’ The decision 
of the Conference of Ambassadors on Italy’s special 
position in Albania — a fellow member of the League — the 
policy adopted by Italy against Greece, the understanding 
in respect of Abyssinia arrived at by Italy and Great 
Britain in 1925 and only cancelled after a strong protest 
from the Negus, and the agreements concluded between 
Mussolini and Laval in January, 1935, had at least one 
feature in common; the consistent and indefatigable 
pursuance, in the best traditions of power politics, of 
a policy of aggrandizement which directly contravened 
both the letter and the spirit of the Covenant. 

With Japan, it must be admitted that exigencies ex- 
ceeded those of Italy, since the former country was 
especially affected by two flaws in the collective system. 
These consisted in its incompetence in matters of immi- 
gration and its incapability to realize one of the implied 
conditions of the Covenant: freedom of trade. Free com- 
petition became increasingly vital for Japan when, in 
view of the impossibility of large scale emigration, she was 
forced to industrialize at the highest possible rate of 
intensity.' It should not be overlooked either that the 
Peace Conference had been partly responsible for the 
inculcation of an inferiority complex into Japan by its 
rejection of the Japanese demands to recognize the prin- 
ciple of racial equality as one of the fundamentals of the 
new community system. 

Small States fell into one of two groups, according to 
whether tjiey pertained to the category of neutral States, 
which only in exceptional cases such as Denmark benefited 
territorially firom the Peace Treaties, or whether, as in the 
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instance of the Eastern and South Eastern neighbours of 
Germany, they were the creations of these settlements. 
Whereas the former could only gain real independence 
and security through a community system proper, the 
latter deemed it prudent to rely primarily upon military 
alignments with France, the protagonist of the Versailles 
order, and to revere the Covenant in so far as it was the 
embodiment of Articles lo and i6, but at the ssime tiriie 
to interpret their corollary. Article 19, as an epitome of 
bad taste or as a veiled bellicose threat. 

It is no miracle, therefore, that in the territories of the 
former Central Powers, especially in Germany, and silso 
in States such as Italy and Japan which were dissatisfied 
with their share of the spoils, the League was arraigned 
as a new ideological smoke-screen which served as a first 
line of defence for the vested interests which the settle- 
ments of 1919 were designed to protect. 

An attitude of still more intense suspicion prevailed in 
the U.S.S.R., whose rulers were convinced only after a 
long period that the employment of the League for aggres- 
sive ends directed against themselves depended as much 
on their own readiness to co-operate or preference to 
remain aloof as on any forces hostile to Russia gud her 
social system. 

Probably no other factors contributed so much in the 
United States of America to the strengthening of isola- 
tionist tendencies as aversion to these European power 
politics in disguise, together with a profound disappoint- 
ment at the results of a war fought to end war. Spasmodic 
efforts on the part of the United States of America to 
rectify this state of affairs, for instance by participating in 
the Disarmament and World Economic Conferences and 
in the various non-political activities of the League, could 
not compensate for their indifference towards matters in 
which the positive influence of this Power might at least 
have assisted in reducing French hegemony on the 
Continent to one force within a world balance system. 
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THE DECLINE OF THE LEAGUE 

It was inevitable that this tendency should affect the 
Covenant with increasing frequency, until gradually 
even the lip-service which had been customarily paid to 
it in the initial stages fell into disuse. 

In the light of unrestricted power politics, the most 
embarrassing clause was that pertaining to sanctions. 
Article i6 was still taken seriously when the Second 
Assembly attempted to tone down its formidable character 
by means of interpretative resolutions which, not being 
tantamount to formal alterations of the Covenant under 
the procedure of Article 26, could be ignored in so far as 
the legal obligations of the member States were concerned, 
and at the same time by their very existence procured the 
desired political effect; to weaken the belief in a system 
of sanctions which automatically operate against any 
transgressor. One of the resolutions contained the sen- 
tence that ‘ it is the duty of each member of the League 
to decide for himself whether a breach of the Covenant 
has been committed,* and cleared a path for those many 
negotiations and understandings (which are of inestimable 
value in a system of power politics, but incompatible with 
a community law), regarding the question of whether, in 
an actual case, a State would honour its legal obligations, 
or whether, with the reverse effect, it might be induced 
to make use of the discretion accorded by the interpreta- 
tive resolutions. 

The Award of the League Council in the Upper Silesia 
case between Germany and Poland, the passivity of the 
League during the occupation of the Ruhr, the incor- 
poration of Vilna into Poland, the Lithuanian fait 
accompli in Memel, and most provocative of all, the Italian 
bombardment of Corfu, are illustrative of the functioning 
of the League system in its first years of existence. 

Although marked to a lesser degree by flagrant viola- ' 
tions of the Covenant, even the Locarno period provides 
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material for the thesis that this stage could only be 
distinguished from the preceding one by the more dignified 
and more tortuous methods which the European powers 
devised to cover their return to power politics. First, the 
Locarno agreements themselves, though made dependent 
on Germany’s membership of the League, were the 
exclusive work of the interested chancelleries. The 
League was merely asked to bestow its blessing, thereby 
qualifying the agreements as regional undertakings in the 
idiom of Article ai of the Covenant. Secondly, the 
intrinsic conception of these treaties relegated them to a 
past which thought in terms of guarantees and balance 
of forces. Thirdly, the ensuing scramble over Germany’s 
seat on the Council, a move which was counterbalanced 
by the admission of Poland, was indicative of the extent to 
which the members of this body were concerned with 
questions of majorities and alignments. Fourthly, the 
signatories of the Locarno treaties agreed on yet another 
interpretation of Article i6 of the Covenant, according to 
which the geographic and military position of Germany 
was to be taken into account whenever the Article was to 
be applied. The effect of this concession made by signa- 
tories ‘ not in a position to speak in the name of the 
League,’ was to strengthen the tendency, apparent in the 
interpretative resolutions of 1921, to stress the flexible 
character of the obligation by introducing discretionary 
elements which were absent from the text of Article 16, 
paragraph i of the Covenant. 

In spite of its description as the period of recovery or 
the period of fulfilment, the period of 1925-1930 was not 
free from wars between League members. The unwilling- 
ness of members of the League to bring to reason Bolivia 
and Paraguay, the belligerents in the Chaco War, was 
largely attributable to the return to power politics on the 
part of the European powers. Argentina wjthdrew her 
active collaboration, after her suggestions for extending 
the scope of League membership had received a far from 
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cordial reception in the first and second Assemblies. 
Admittedly, these proposals were not suitable for adop- 
tion in the form in which they were first raised. Yet 
the final committee report admitted that the technical 
barriers were surmountable, and that the real reason 
for their unacceptability were bound up with ‘ the 
actual moral and political conditions of the world.’ 
Only the express protest of the Swiss delegate prevented 
the inclusion in the Committee’s report of a passage 
assigning the inexpediency of these proposals to the plea 
that the idea of the universality of the League was incom- 
patible with the present conditions of the world. Simi- 
larly, Brazil resigned her membership on account of 
the undignified struggle for Council seats which preceded 
Germany’s admission to the League of Nations. 

This period also witnessed the first post-1919 instance of 
a unilateral denunciation of treaty obligations, when 
Persia shook off the capitulations, which conceded con- 
sular jurisdiction and other privileges to foreigners in that 
country. No endeavour was made by the interested 
powers to induce Persia to submit her case to a procedure 
of revision within the framework of the Covenant. The 
lethargic attitude of the status quo powers in this case 
created a precedent of which other powers in similar 
circumstances did not remain unaware. 

Thus opportunity alone was wanting for the expan- 
sionist powers to dazzle the world with the real weakness 
of the collective system. In the Far Eastern Conflict the 
aggressor followed the line of least resistance. The 
Japanese coup was assisted by the non-universality of the 
League (the U.S.S.R. had not yet joined), and the fact 
that the two greatest naval powers were not prepared to 
employ their fleets even in order to support tihe applica- 
tion of economic sanctions. 

If the Disarmament Conference, another notable 
attempt within this period, purported to be more than a 
sop to the Cerberus of world opinion and to the countries 

80 



THE FAILURE OF THE LEAGUE EXPERIMENT 


unilaterally disarmed under the Peace Treaties, the 
endeavour could only provide glaring evidence of a lack 
of insight into the indispensable conditions of disarma- 
ment. These consist in a complementary system of, first, 
effective machinery for peaceful change in order to 
induce revisionist states to lay aside their only means of 
achieving alterations of a status quo to which they are not 
prepared to subscribe indefinitely; and, secondly, of 
collective security to serve as a guarantee for the status 
quo powers in order to reinforce them against unreasonable 
demands from the ‘ have not ’ States. Any attempt to 
anticipate the consequences of a system providing equally 
for both stability and change was bound to end in failure. 
The outcome debased still further the value of the existing 
League currency, and the image of the collective system 
believed to be engraved upon it. 

Thus it becomes apparent that the period which 
followed only intensified and brought into prominence a 
development whose threads can be followed back into the 
labyrinth of the incompatibilities of the Peace Treaties. 

The Italo-Abyssinian War would have been incon- 
ceivable had it not been for the ambiguities of the Stresa 
Conference and of the Italo-French understandings asso- 
ciated with the name of Laval. The action taken by 
Mussolini did not differ in kind from his bombardment 
of Corfu, or from the Japanese aggression perpetrated 
against China in Manchukuo. Only the Duce’s legal 
pretexts were still flimsier than those used in these con- 
flicts, and the desire of Italy to wage war in order to 
construct an empire of her own was less deferentially 
masked. The governments of Great Britain and France, 
urged by the pressure of general indignation to take a 
stand, were either frustrated by great deficiencies in their 
information services regarding the likely effects of the 
sanctions applied and the probable duration and capacity 
of Abyssinian military resistance, or else they intentionally 
restricted their concerted eflTorts to a demonstration of 
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collective failure. The reasons of state for this manoeuvre 
cein be surmised, but are at present stiU beyond the scope 
of objective analysis. Whatever may be said in favour of, 
or against, the policy adopted by the sanctionist powers, 
a fact which is essential to our thesis remains: that not 
even economic sanctions were applied by the members 
of the League comprehensively, automatically and simul- 
taneously, as laid down in Article i6, paragraph i of the 
Covenant. Sir Samuel Hoare’s clarion call to the 
Assembly in 1935 applies to this instance, as to others 
preceding and following the Italo-Abyssinian War: ‘ The 
League is what its Member States make it. If it succeeds, 
it is because its members have, in combination with each 
other, the will and the power to apply the principles of 
the Covenant. If it fails, it is because its members lack 
either the will or the power to fulfil their obligations.’ 

Still more closely connected with the background of 
power politics was the attitude of the European States, in 
their capacity as members of the League, towards Hitler’s 
successive violations of the Versailles system. It was hard 
to register high moral indignation at Germany’s unilateral 
rearmament, when it was stipulated in the Treaty of 
Versailles that the disarmament of the German Republic 
could be justified only as a preliminary measure ‘ in order 
to render possible the initiation of a general limitation of 
the armaments of all nations.’ Equally difficult was it to 
maintain indefinitely the unilateral demilitarization of the 
Rhineland or of any other zone, and at the same time to 
condemn any reciprocal concession to be made by Ger- 
many’s neighbours as an unrealistic proposition. In either 
case, there was little moral justification to enforce the 
objective of the League, as outlined in the Covenant, of 
‘ a scrupulous respect for all treaty obligations.’ Hitler 
could turn to his own uses the peace guilt complex of the 
status quo powers, since one. Great Britain, had never been 
entirely convinced of the wisdom of these clauses, and the 
other, France, was no longer in a position to arrest in its 
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initial stages a development tantamount to a transference 
of hegemony in Europe. Shock tactics and week-end 
surprises, as facets of a policy with clearly limited and 
at first, apparently, not unreasonable ends, proved 
superior to the cumbrous machinery of the Covenant and 
Locarno Treaties. This policy was strengthened by skilful 
use of the strategy of diversion, which enabled the Powers 
of the Axis and later of the Triangle working in parallel 
and probably concerted action, to restrict the status quo 
powers to a choice between passive submission to treaty 
infractions or the risk of a major war (or, to formulate the 
alternative in the idiom of less cautious observers, of 
calling the bluff of two countries which at that time were 
far from being prepared for such a contingency). The 
cumulative effect of these unilateral acts was grievously 
to injure the prestige of the European democracies, to 
increase the insecurity of the smaller powers, and in 
general, to annihilate belief in collective action and in 
the pledged word of statesmen. 

The adaptability of the methods employed by the 
expansionist Powers became evident in the Spanish War, 
when their intervention on behalf of the rebels was thinly 
shielded behind the strange phenomenon defined by Mr. 
Noel-Baker as ‘ the totalitarian volunteers.’ From the 
beginning, it was scarcely possible to doubt that the war 
in Spain was an international war. As early as autumn, 
1936, a note from the Portuguese Government, which had 
n 0 Republican leanings, contained the remarkable passage ; 
‘ Why should we deceive each other? The civil war in 
Spain is an international war.’ Had the Covenant been 
applied both in letter and spirit, even a civil war would 
have come within the competence of the League. Under 
Article 1 1, paragraph 2, it was permitted to each member 
of the League, to bring to the notice of the Assembly or 
Council ‘ any circumstance whatever affecting inter- 
national relations which threatens to disturb intemationai 
peace or the good understandings between nations upon 
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which peace depends.’ Still more clearly was the League 
the appropriate organ, once the incontestable facts of 
foreign intervention were officially admitted by League 
Members. In view, however, of the disinclination of 
Germany and Italy to participate in any collective action 
under the aegis of the League, the Powers set up 
machinery, completely uncoimected with Geneva, within 
the framework of the non-intervention agreements. The 
anomaly of such an arraingement has been well stated by 
Professor Lauterpacht: ‘ In as much as Italy and Germamy 
undertook not to supply the rebellious forces with 
munitions of war, these agreements consisted in an under- 
taking on the part of certaiin powers to refrain from com- 
mitting an international illegality in consideration of 
the promise of other powers to refrain from acting in a 
maimer in which they were entitled — and according to 
some, legally bound — to act.’ 

Assuming that the aims of the Covenant could be 
secured through the establishment of a separate organiza- 
tion, and that international delinquencies could be pre- 
vented by paring dovm the discretionary powers of all 
governments concerned, it could be argued that the ends 
merited the recourse even to extraordinary procedures. 
When the new course was inaugurated, it was maintained 
by the protagonists of non-interventionist policy that the 
aim of this device was to restore the civil nature of the 
war, an objective whose fulfilment would also have 
devolved upon the League, had it been concerned with 
the matter. Soon, however, the weight of the argument 
was shifted, and it was suggested that the purpose of non- 
intervention was ‘ to neutralize and localize this war and 
to prevent it spreading to Europe as a whole.’ (Mr. 
Eden in the House of Commons, November ist, 1937.) 
It is doubtless possible to contend that there is a close 
similarity between a policy which purports to prevent the 
extension of a war, sind one which is directed at the 
restoration of its civil character. Nevertheless, there 
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remains the significant contrast between endeavours to 
eliminate an international conflict as such, by means of 
reducing it to a civil war proper, and efforts tending to 
localize an international war. The latter objective has 
repeatedly been attained in the balance of power system; 
the former falls within the scope of a collective system 
proper. When, during a later phase of the Spanish War, 
the limitation of the war area could only be achieved at 
the price of practically unlimited intervention on behalf 
of the insurgents, this new halt between the rule of force 
and the rule of law, euphemistically termed collective 
neutraility, collapsed as completely as its predecessors, 
and its net result was the acquisition of new strategic 
positions by the expansionist powers. 

Whereas in this instance some members of the League 
tried to placate their self-respect and public opinion on 
the plea that the fact of aggression was doubtful in the 
case of intervention in a civil war, they could not use so 
convenient an excuse in the model case of the Sino- 
Japanese War. Here the aggressor acted openly, without 
consulting any of the rules of etiquette obtaining in 
Europe. It was impossible either to doubt the identity 
of the aggressor or the international character of the war. 
Yet the result was about as negative as in the case of the 
Spanish War. Although the Chinese appeal to the 
League expressly referred to Article 17, and was therefore 
indirectly based on Articles 12 to 16, the only direct action 
taken by League members in the autumn of 1936 was to 
subscribe to a pious resolution in which they assured 
China of their ‘ moral support.’ Again, it was left to a 
conference of the interested Powers, outside the orbit of 
the League, to take any further action that might have 
been deemed advisable. It is remarkable to find the 
Assembly condoning its inactivity by a reference to Article 
3, paragraph 3, which expressly states its competence to 
ded ‘ with any matter within the sphere of Action of the 
League or affecting the peace of the world.’ This Article, 
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the corresponding Article defining the powers of the 
Council (Article 4, paragraph 4) and Article 1 1 , do not 
possibly lend themselves to the interpretation that they 
limit or supersede the more specific obligations under- 
taken by members of the League under Articles 12 to 17. 
What China had to expect from the Asiatic member of the 
Triangle had been outlined by the Japanese Foreign 
Minister with the explicitness which marked the diplo- 
macy of this anti-League: ‘ As regards the present China 
affair, what Japan desires is a creation of a new order 
which has to secure permanent peace in East Asia; that 
is to say, the construction of a new East Asia upon an 
ethical foundation, in which Japan, Manchukuo and 
China, while each fully preserving her independence and 
individuality, will stand united and linked together for 
active collaboration and mutual aid along the lines of 
political, economic and cultural activities. It is the firm 
conviction of the Japanese Government that such a new 
order is not only absolutely necessary for the existence and 
healthy development of Japan, Manchukuo, and China,, 
but also conducive to the real peace and well-being of the 
whole world.’ 

The incorporation of Austria into Germany demon- 
strated to perfection the dynamic tactics upon which the 
Axis relied in Spain. Once more, the League Members 
were paralyzed by the attitude they had adopted towards 
the principle of national self-determination when Austria 
and Germany had decided to unite in 1919, and by the 
veto imposed on the customs union which these two 
countries had contemplated in 1931. 

The success of the move invited its repetition in Czecho- 
slovakia, the barrier blocking the political expansion of 
Germany in Eastern and South-Eastern Europe. Again, 
the principle of national self-detennination served as 
pretext. \^atever merit this doctrine may possess, it is 
amazing that Hitler was not once reminded that he was 
hardly entitled to base claims on this principle. It may 
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be maintained that the principle is a liberal conception, 
originating as it does from the religious settlements of the 
sixteenth and seventeenth centuries. It may also be con- 
tended that it is a Bolshevist idea, if one bears in mind the 
use made of it by the U.S.S.R, both at Brest-Litovsk and 
subsequently. But it was hard to define it as a National 
Socialist principle, if the conception of the superiority 
of the Nordic race formed an intrinsic feature of this 
' Weltanschauung.^ Even granting that the argument is 
dialectical, and that there is free and universal access to 
the Wilsonian tenets, there remains the problem of the 
admissibility of selecting only one point out of fourteen, 
without being called to order on the ground that Wilson’s 
Fourteen Points stand and fall as a whole. 

In spite of the fact that the Minority Treaty concluded 
with Czechoslovakia provided for its revision within the 
framework of the League of Nations, yet again machinery 
for the settlement of an impending conflict was impro- 
vised outside the League orbit. As the disastrous failures 
of the Runciman mission and of the Munich Agreement 
are by now universally accepted, this interlude between 
an independent Czechoslovakia and the temporary 
establishment of the German Protectorates merits atten- 
tion to-day because of the anomaly apparent, even from 
the angle of power politics, in the Munich settlement 
itself. The situation before Munich did not even faintly 
resemble a balance of power. Practically the whole world 
was united against two, or at the most, three countries. 
Nevertheless, these latter scored points to an extent which 
in a system of power politics normally only pertains to the 
fruits of victory in war. The position of inequality in 
strength and resources, however, was converted into one 
of formal equality through resort to the principle of the 
artificial balance, created, in this instance, by excluding 
from the Conference room one Greater power and one 
disputant, who belonged to the same side of the ‘ balance.’ 
The deficiency in resources and power on the one side was 
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more than counterbalanced by the other’s face-value 
estimation of its opponents’ strength, however erroneous 
this might ultimately have proved. Thu.s the basis for a 
settlement was provided by the assumed or real readiness 
of the one side to begin a world war for the fulfilment of 
apparently limited objectives and the willingness of the 
other to sacrifice liberally for its avoidance. 

A further illustration of this policy was provided by 
the Italian invasion of Albania. In this instance, the 
discrepancy between a community system proper and 
the decision of the Conference of Ambassadors to grant 
to one Member of the League a special sphere of influence 
and political predominance in the country of a co- 
member of the same League, ^ exceeds in kind the dis- 
crepancy between the virtual protectorate subsequently 
established by Italy over Albania and the overt annexa- 
tion of the country after Italy’s nominee as King of 
Albania had proved less pliable than his sponsor had 
expected. This aspect of the League’s system is arlso 
stressed in Judge Anziottis’ dictum in the Anschluss Case: 
‘ The legal conception of independence has nothing to do 
with a State’s subordination to international law or with 
the numerous and constantly increasing states of de facto 
dependence which characterize the relation of one country 
to other countries.’ 

THE DE FACTO REVISION OF THE COVENANT 

What is the common denominator of these events, 
which although distinct from one another, are strangely 
alike in their effect upon the League? During the first 
decade of the collective system, the statns qui Powers 
were paramount. So long as they were strong enough to 
prevent unilateral treaty demmdations and resort to 
armed force as a means of change the collective system 
appeared to be a reality. Disturbances of tranquillity 
were exceptional, and Ae mere absence of war was 
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mistaken for peace. Public opinion and ‘ experts ’ were 
deluded into assuming that a collective system could 
function without reliable machinery for peaceful change 
and without the application of the principle of reciprocity 
either to disarmament or rearmament. The maintenance 
of the status quo, equivalent to French hegemony on the 
Continent, was mistaken for an effective League of 
Nations. As the potentially expansionist Powers came to 
realize the situation, they proceeded along the psycholo- 
gical line of least resistance, which led, on the grounds of 
redress of zdleged injustices, to modifications of the 
existing political situation at first regarded by the beati 
possidentes as peripheral and unimportant. At this stage 
the reappearance of the ‘ have not ’ States on the world 
chessboard evoked an almost sympathetic response in 
those statesmen to whom the conception of a collective 
system evidently appeared hallucinatory. It was hoped 
that the increasing strength of nations such as Italy, 
Germany and Japan might effectively contribute to the 
establishment of a new balance system and, incidentally, 
prove a useful counterpoise to the bloc formed by the 
U.S.S.R. Possibly this policy should not be attributed to 
any conscious scheme, but merely to the expression of 
undue complacency and saturation. It has also been 
assigned to a manifestation of sincere pacifism, whose 
dogma does not allow even a menace to vital political and 
strategical points to serve as a justification of a preventive 
major war. All these interpretations are permissible; the 
verdict as to the motives, however, is one of not proven. 
In any case, this attitude tended to condone attempts at 
empire building made by these late-comers in the 
imperialist arena. 

In contrast, the effect of tlm development is clearly 
discernible. The League Covenant was based on the 
conception of the indivisibility of peace (Preamble, par. 
i; Article 3, par. 3; Article 4, par. 4; Articles ii and 17) 
and on the assumption that a violation of the Articles 
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enumerated in Article i6 could be redressed if the League 
members were willing jointly to apply economic pressure. 
In the course of the process described above, there was 
an increasing tendency for the centre of gravity to shift 
from indivisible to individual peace. Statesmen, with 
considerable support from public opinion, reached the 
conclusion that it was simpler, safer and less costly not 
to obstruct individually the paths of the expansionist 
powers, but to rearm to the best of their abilities and 
resources in order to divert aggression to a more vul- 
nerable victim, and, for the rest, to hope for the best. 
As the then British Prime Minister said in the House 
of Commons on February 22nd, 1938, ‘if I am right, 
as I am confident I am, in saying that the League 
as constituted to-day is unable to provide collective 
security for anybody, then I say we must not try to delude 
ourselves, and, still more, we must not try to delude small 
weak nations into thinking that they wiU be protected by 
the League against aggression and acting accordingly, 
when we know that nothing of the kind can be expected.’ 

The repercussions of such an attitude upon the smaller 
States, the ‘ consumers of collective security,’ were pro- 
found. No longer could these States safely rely on the 
support of the more powerful statiLS quo powers. Their 
anxieties were voiced by the then Foreign Minister of 
Sweden, one of the most loyal of League members, as 
follows: * In present circumstances I think the situation 
necessitates our reckoning both with the League function- 
ing according to the provisions of its Covenant at a critical 
moment and being prepared for it breaking up in con- 
flicting coalitions. We must in this respect reserve our 
firecdom of action.’ Agziin, according to fhe Swiss Memo- 
randum of April 29th, 1938, that country * will continue 
to collaborate with the League in all questions in which 
her status- as a neutral country is not involved; but she 
considers herself entitled to ask that her absolute neutrality 
be explicitly recognized within the framework of the 
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League.’ In brief, the choice for these States lay between 
a policy of complete neutrality, if they were suificiently 
strong and independent, and one of rapprochement towards 
the expansionist powers with dubious results. 

The common denominator of the ^vhole development 
may be described as a process of de facto revision of the 
League Covenant. Nations still professed their moral 
concern for international peace, even subscribed to pious 
resolutions, offered their mediation in accordance with 
Article 1 1 and were prepared to resort to war for certain 
objectives considered vital in the interests of power 
politics. Yet it could no longer be expected that, irre- 
spective of such considerations. League members would 
fulfil their obligations under Articles 12 to 16 of the 
Covenant. This attitude found clear expression in the 
Declaration made on behalf of the British Government 
in the Sixth Committee of the 1938 Assembly; 

‘ (i) The circumstances in which occasion for inter- 
national action under Article 16 may arise, the possibility 
of taking such action and the nature of the action to be 
taken cannot be determined in advance. In consequence, 
while the right of any member of the League to take any 
measures of the kind contemplated by Article 16 remains 
intact, no additional obligation exists to take such 
measures. 

‘ (ii) There is, however, a general obligation to consider 
in consultation with other members of the League whether, 
and if so how far, it is possible in any given case to apply 
the measures contemplated by Article 16 and what steps, 
if any, can be taken in common to fulfil the objects of that 
Article. 

‘ (iii) In the course of such consultation each member 
of the League would be the judge of the extent to which 
its own position would allow it to participate in any 
measure that might be proposed, and in doing so it 
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would no doubt be influenced by the extent to which 
other members were prepared to take action. 

‘ (iv) The foregoing propositions do not in any way 
derogate from the principle, which remains intact, that a 
resort to war, whether immediately affecting any members 
of the League or not, is a matter of concern to the whole 
League and is not one to which the members are entitled 
to adopt Ein attitude of indifference.’ 

It is possible to argue that such a de facto revision is a 
strange hybrid between fact and law. Yet, the reverse 
process is quite familiar to international lawyers. In a 
gradual transformation, usages of long standing crystallize 
into customary law, passing through innumerable stages 
whose distinguishing features are almost imperceptible. 
Although it would be quite erroneous to construe each 
infringement of international law as a sign of its modifica- 
tion, the development outlined above presents a con- 
tinuity which it is difficult to ignore, and there is little 
doubt that even an international treaty may fall into 
desuetude. With the completion of such a process, a de 
jure revision has taken place. In order to forestall such 
an interpretation, in the British Declaration cited above 
the express reservation was made that ‘ the text, structure, 
amd juridical effect of the Covenant remain unaltered,’ 
and the less rigid interpretation of its obligations was only 
justified by reference to ‘ the special circumstances 
RT tisring at the present time.’ Other countries, and not 
merely the victims of the various acts of aggression, 
violently protested against this debasement of the collec- 
tive system and stfll maintained that ‘ the Covenant as 
it is, or in a strengthened form, would in itself be sufiicient 
to prevent war if the world realized that the nations 
undertaking to apply the Covenant actually would do so 
in fact.’ (Note to the League from the New Zealand 
Government, July i6th, 1936). 

The transitory nature of this development may also be 
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illustrated by the work of the Reform Committee, 
established by the League Assembly of 1936. Its function 
was to prepare as soon as possible a report, with the 
purpose of strengthening ‘ the authority of the League of 
Nations by adapting the application of these principles 
to the lessons of experience.’ At the time when the 
Assembly passed this resolution, the failure of the sanctions 
experiment directed against Italy was regarded as the 
experience in the light of which the Covenant should 
be remodelled. While the Committee was engaged in this 
work, the pace of the expansionist powers quickened, and 
the ensuing deterioration in the general situation lent to 
the Committee’s work a grotesque unreality. 

* If the work of the Committee did not, and indeed of 
such circumstances could not, achieve practical results in 
major importance, it prepared the way for the formal 
separation of the Covenant from the Peace Treaties, a 
gesture which might have had some psychological effect 
in the era of the Weimar Republic, and which, coupled 
with other coiKtructive efforts, might have served a useful 
purpose before 1936. In the atmosphere of September, 
1938, however, it was inevitable that this ‘ reform ’ should 
appear as a symbol of League obsequiousness. In addi- 
tion, dealing with various aspects of the Covenant, the 
rapporteurs produced memoranda which were illuminating 
from the point of view of research. Further, the detailed 
discussions which took place in the Committee gave scope 
for an assessment of the strength of the various shades of 
opinion on the transformation of the de facto revision of 
the Covenant from a social into a legal reality. The 
supporters of such an alteration, who were led by the 
Chilean representative, favoured a revision of the 
Covenant which would have changed the League into a 
non-coercive and purely consultative body. Yet the 
resistance of those countries which either adhered to the 
orthodox interpretation of the Covenant, or emphasized 
the exceptional nature of the difficulties endured by the 
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collective system, proved strong enough to impede for the 
time being the completion of the process of revision. 

The Second World War did not materially affect this 
situation. Poland did not consider it worth while to 
bring the Nazi aggression to the attention of the League. 
The British Empire and France merely notified Geneva 
of the fact that they were at war with Germany in view 
of her attack on Poland. When Denmark, Norway, The 
Netherlands and Belgium shared the same fate, nothing 
was heard from the League of Nations. Thus, it would 
have been possible to assume that the League machinery 
had been quietly liquidated, had it not shown unmistak- 
able signs of life, when the U.S.S.R. attacked Finland. 
The League Assembly condemned the action of the 
U.S.S.R. and appealed to the members of the League 
* to furnish Finland with all the material and humani- 
tarian assistance which they can give and to abstain 
from all action that might weaken the power of resistance 
of Finland.’ The League Council associated itself with 
the attitude taken by the League Assembly against the 
U.S.S.R. and, for the first time in the history of the 
League of Nations made use of the weapon of expulsion. 
Norway and Sweden refused the Anglo-French request 
to grant passage to their contemplated expeditionary 
force, and the Allies did not seriously dispute the right 
of these Scandinavian States to act in this maimer. 
Until, therefore, the League of Nations was formally 
woimd up, the political parts of the League system re- 
mained in the twilight of an uncompleted de facto revision. 
However ambiguous the legal aspects of the matter 
may be, the political lessons are plain to anyone who 
does not prefer to close his eyes. 
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CHAPTER 6 


A NEW START 

‘ The immediate object to be kept in view is to inspire the States cf 
Europe, as long as we can, with a sense of the dangers which they have 
surmounted by their union, of the hazards they will incur by a relaxation 
of vigilance, to make them feel that the existing concert is their only perfect 
security against the revolutionairy embers more or less existing in eveiy 
State of Europe; and that their true wisdom is to keep down the petty 
contentions of ordinary times.’ 

(Viscount Gastlereagh, 1815.) 

The Napoleonic wars produced the ideology of the 
Holy Alliance and the reality of the Concert of Europe. 
The First World War led to the League of Nations and to 
a system of world power politics in disguise. On its de 
facto termination in Europe, the Second World War has 
yielded the Charter of the United Nations, and only the 
years to come will show how this opportunity has been 
used. 

The present world balance of power rests on the 
political, economic, and strategic triangle of Washington, 
Moscow and London. As long as the three World Powers 
are resolved to maintain world order, with or without a 
United Nations’ Charter, world peace is assured. Yet 
this should not convey that the international super- 
structure of a reformed League of Nations has not a 
value of its own. The United Nations’ Organization can 
assist in strengthening the unity of the three Powers and 
make its specific contribution by rationalizing and 
stabilizing the existing and improvised means of collabora- 
tion between these Powers. Furthermore, machinery of 
this kind is, more likely than not, conducive to fostering 
the habit of solving the many issues which are bound to 
arise at the conference table, in an international com- 
mission or before a world bench, instead of by resort to 
the more traditional methods of power politics. 
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The extent to which such an integration of the inter- 
national society will take place is primarily a matter of 
the spirit behind the Organization, or, in the words of the 
Charter, it will depend on the degree to which the 
members of the Organization will be able and willing to 
* practise tolerance and live together in peace with one 
another as good neighbours.’ 

The United Nations — or their governments for them — 
have decided on the pattern of world order which they 
consider feasible in the post-war period to come. It 
would, therefore, be of merely academic interest to 
enlarge on comparisons between the Charter and other 
possible alternatives which, though perhaps superior, 
suffer from the minor deficiency that they prove un- 
acceptable to the great — and most of the small — of this 
earth. It would be equally futile to engage at this stage 
in speculations whether or not this Charter is likely to 
share the fate of its predecessors and to disappear in the 
smoke of a third world war. In accordance with Article 2 
of the Charter, ‘ all members . . . shall fulfil in good faith 
the obligations assumed by them in accordance with the 
present Charter.’ As long as they do so, the problem 
does not arise. If any of them, barring the three World 
Powers, should venture to go back on its pledges, an 
emergency of this kind would provide a test which would 
only strengthen the United Nations’ Organization, sind 
the qualification of this statement merely recalls the basic 
assumption on which this whole world order is founded. 

What may be attempted at this stage is to study the 
organs and institutions of the United Nations’ Organiza- 
tion in the light of the objects and principles laid down 
in the Charter and to analyse how far these means are 
likely to contribute to the achievement of the ends for 
which they have been created. The purposes of the 
United Nations’ Organization may be summarized under 
five headings; the maintenance of world order, the rule 
of law, economic and social co-operation, the protec- 
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tion of human rights and international trusteeship for 
colonial territories. How far are the means devised at 
San Francisco suited for the achievement of these 
objectives? 


THE MAINTENANCE OF WORLD ORDER 

The Charter underlines the determination of the United 
Nations ‘ to save succeeding generations from the scourge 
of war, which in our lifetime has brought untold sorrow 
to mankind.’ The primary object of the Organization, 
therefore, is defined as the maintenance of international 
peace and security or, as it is put in another paragraph 
of Article i, the maintenance of ‘ universal ’ peace. 

If all States were equally desirous of achieving this 
object, the easiest way of attaining it would consist in the 
iniscriminate admission of all applicants to membership. 
However, the veto resolution passed by the San Francisco 
Conference against Falangist Spain indicates that the 
Conference did not fall victim to any such fallacious 
argument, though the admission of Argentina to the 
Conference in spite of her present regime is open to a 
variety of interpretations. As in 1919, no test of suitability 
applies to the original members of the Organization. The 
fact that they have been sponsors of the Conference, or 
invited to it, has been considered sufficient evidence of 
their eligibility. Future applicants will have to show that 
they are ‘ peace-loving ’ States, and, in the absence of 
any more objective criterion, such a State must be 
defined as a State which, in the judgment of seven 
members of the Security Council and of a two-thirds 
majority of the General Assembly, is considered to fulfil 
this requirement. 

Right from the start, the new Organization has suc- 
ceeded in achieving universality for all practical purposes. 
Thus, neither does it suffer from the obvious handicaps 
of non-universality, nor can this limitation be pleaded 
in the way in which it was so conveniently done in the 
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post- 1 91 9 period. As the Charter, differing in this respect 
from the Covenant, does not contain a withdrawal clause, 
for the first time the so far unorganized world society is 
now held together by a comprehensive institutional 
framework. Outsiders will be only those States which 
are considered by members to be unfit for membership 
or which have been expelled from the Organization as 
persistent violators of the Charter. Nevertheless, the 
position is ambiguous; for, in the minutes of the Technical 
Committee of the San Francisco Conference, the opinion 
was recorded that the right of withdrawal remained to 
each member, if exceptional circumstances compelled it 
to withdraw, or if the Organization should have clearly 
failed to accomplish its purposes. 

The approach to the problem of world order chosen by 
the drafters of the Charter -is on the traditional lines of 
the League of Nations pattern: promises to refrain from 
the threat or use offeree in manners inconsistent with the 
purposes of the Organization, pacific settlement of inter- 
national disputes, collective security, and regulation of 
armaments. Yet, within the limits imposed on any 
confederation, the Charter shows marked improvements 
as compare^ with the League Covenant. 

Abstinence from the Use of Force. It is no longer 
possible for international lawyers, steeped in the ‘ diplo- 
matic ’ treatment of their subject, to enjoy the quibble 
whether reprisals and other means of compulsory pressure 
short of war or resort to armed force are equivalent to 
resort to war. Nor can it be held any longer that each 
member State has to decide for itself what constitutes a 
threat to peace, a breach of the peace or an act of 
aggression. Now, under Article 39 of the Charter, the 
Security Council is entrusted with the important function 
of determining such issues. 

Peaceful Settlement of Disputes. Article 2 of the 
Charter prescribes that ‘ all members shall settle their 
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international disputes by peaceful means in such a mannei 
that international peace and security and justice are no‘ 
endangered.’ Such conflicts become a matter of collectivf 
concern if they are likely to endanger the maintenance ol 
international peace and security. In such a case, and only 
then, the Security Council may call upon the parties to 
settle their dispute in any of the customary ways: by 
negotiation, inquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies, or by other 
peaceful means of their own choice (Article 33). If the 
parties fail to do so, it is their duty to refer the dispute to 
the Security Council. In the case of a legal dispute — the 
Charter does not define this category of international 
conflicts, which leaves the debate as it was at the time of 
the League Covenant — ^the Security Council is reminded 
of the advisability of referring it, as a general rule, to the 
International Court of Justice. In aU cases which appear 
to endanger the maintenance of international peace, the 
Security Council is free to recommend such terms of 
settlement as it may consider appropriate (Article 37). 
If the Council should fail to take notice of a dispute of 
this kind, any member State, non-member State if pre- 
pared to submit ad hoc to the jurisdiction of the Organiza- 
tion, and the Secretary-General have the right to bring 
the case to the attention of the Council. As long as the 
Security Council is not seized with the matter, disputants 
have the alternative of approaching the General Assembly. 
Yet should action become necessary, any such issue must be 
referred automatically by the Assembly to the Council 
(Article 1 1), and the Assembly itself may call the attention 
of the Council to situations which are likely to endanger 
international peace and security. 

Hiough action taken by the Security Council is termed 
a recommendation, this is rather an understatement. In 
each individual case it is a matter within the Council’s 
discretion whether a danger to peace imder Chapter Vl 
of the Charter constitutes a threat to peace in the meaning 
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of the following Chapter and requires the adoption of 
measures of coercion. Thus the system contemplated by 
tile Charter appeeirs to be more akin to the type of 
collective intervention which was so successfully practised 
in Greece and Belgium in the twenties and thirties of the 
last century than to the comic operas of Geneva. 

Collective Security. The guiding principle is wel 
formulated in Article 2 of the Charter: ‘ All members shall 
give the United Nations every assistance in any action it 
takes in accordance with the present Charter, and shall 
refrain from giving assistance to any State against which 
the United Nations is taking preventive or enforcement 
action.’ 

In order to ensure prompt and effective action by the 
United Nations the members have conferred on the 
Security Council the primary responsibility for the main- 
tenance of peace and security; the Council acts on their 
behalf (Article 24); and the members of the Organization 
agree in advance to accept and carry out the decisions of 
the Council (Article 25). 

The sanctions which may be applied range from the 
severance of diplomatic relations to full scale military, 
naval, and air operations against the recalcitrant member 
or non-member State. Provided that the permanent 
members of the Security Council are in agreement on the 
action to be taken against such a State, the Military Staff 
Committee, consisting of the Chiefs of Staff of the perma- 
nent members of the Council or their representatives, the 
national contingents of the United Nations’ Air Force, 
and the assistance provided by the member States under 
agreements stiU to be concluded will present an accumula- 
tion of strength which only a madman would wish to 
challenge. Yet to call such an arrangement a system of 
international policing is only justified if metaphorical 
language is liberally used. Police presupposes govern- 
ment, and it remains to be seen whether the ties between 
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the permanent members of the Security Council will 
grow strong enough, and last over a sufficiently prolonged 
period, to make apposite analogies of this kind. 

In this field, too, the United Nations’ Organization 
compares favourably with the League of Nations. All the 
world powers are members of the new Organization, and 
no powerful non-member State casts its shadow over the 
deliberations of the Security Council. The Council is a 
truly permanent international institution, and if the main 
powers appoint representatives of sufficient stature, the 
Council may veiy well develop an esprit de corps which 
would greatly contribute to stronger cohesion within the 
Organization. Finally, at least on paper, two important 
issues have been thrashed out in advance: the eternal 
problem of self-defence, and the place of regional agree- 
ments within the universal system of collective security. 

The ‘ inherent right of in^vidual and collective self- 
defence ’ has been recognized in cases of armed attacks 
against any member State, yet it may only be exer- 
cised provisionally. Measures of this kind have to be 
reported immediately to the Security Council and do not 
prejudice the complete freedom and responsibility of the 
Council to take any action that it may think appropriate 
(Article 51). 

Taking into account the alliances and pacts of mutual 
assistance already concluded between various members of 
the United Nations’ Organization, all that could be done 
was to sanction these arrangements to the extent to which 
they are ‘ consistent with the purposes and principles of 
the United Nations,’ and to charge member States who 
are parties to such agreements to keep the Security 
Council fully informed of activities imdertakenorin con- 
templation under regional pacts or by regional agencies 
(Articles 52 and 54). If the Organization should prove 
successful, the significance of such pacts, whether truly 
regional or not, wUl diminish with the growth of con- 
fidence in the efiectiveness of the new system of uni- 
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versal security, or these pacts may even be co-ordinated 
into localized systems supporting the general frame- 
work of collective action. Should, however, the United 
Nations’ Organization go the way of its Geneva pre- 
decessor, the networks of these ‘ regional ’ agreements 
will provide an unfailing guide to the correct interpreta- 
tion of the world alignments of to-morrow. 

Regulation of Armaments. The truth that arma- 
ments are a symptom of insecurity, and that the regulation 
of armaments — and still more so disarmament — can only 
follow, but not precede the achievement of a modicum of 
security has by now become so obvious that any emphasis 
in the Charter on this aspect of maintaining international 
peace would have appeared farcical. The drafters of the 
Charter, therefore, have wisely contented themselves with 
dealing in a very matter-of-fact way with this topic. The 
question has been entrusted to the Security Council, whose 
responsibility it will be to formulate plans, with the 
assistance of the Military Staff Committee, and to submit 
them to the members of the Organization. The extent to 
which the permanent members of the Council will feel 
justified in applying such measures, and particularly 
measures of disarmament proper, to themselves, will 
provide another unfailing barometer for measuring inter- 
national atmospheric pressure in the years to come. 

THE rule of law 

To maintain world order is in itself a function which 
would justify the existence of the United Nations’ Organi- 
zation. Yet had the Fascist challenge to world civilization 
not proved to be such a dismal failure, there would 
have been some kind of order even in a world ruled 
by Fascist gangsters. It was the awareness of this basic 
difference between a civilized and barbaric approach 
to the problem of world order which made the Do- 
minions and smaller States represented at the San 
Francisco Conference restive with regard to anything that 
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looked like placing, in any way, the permanent members 
of the Security Council above the law. In so far as the 
enforcement of the collective will goes, their point has 
not been met. Any of the five permanent members is 
entitled to prevent executive action against itself. Yet in 
response to the representations of the smaller States, and 
witiht a helping hand extended to them by the United 
Kingdom Delegation, the attempts made to extend this 
exception of the rule of law have been frustrated. Thus, 
by insisting on the rule that, in decisions under Chapter 
VI and under paragraph 3 of Ardcle 52, ‘ a party to a 
dispute shall abstain from voting ’ (Article 27, paragraph 
3), in an important field, the principle has been vindicated 
that nobody should be judge in his own cause. 

This anxiety of the international ‘ small man ’ gives a 
clue to the emphasis in the Charter on the principle of 
‘ sovereign equality.’ Departures firom this rule — and 
there are many and very necessary exceptions to it in the 
Charter — derive their authority firom the free consent of 
those whose rights have to be curtailed in the interest of 
the effective maintenance of world order and of the 
achievement of the other objectives of the Organization. 
With these limitations, the Charter accepts the principles 
of sovereignty and State equality, the two corner-stones 
of classic international law: ‘ Nothing contained in the 
present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the 
domestic jurisdiction of any State or shall require the 
members to submit such matters to settlement under the 
present Charter.’ There is only one interest which the 
signatories have acknowledged to be overriding: the 
maintenance of world order. Therefore, recommenda- 
tions and decisions of the Security Council made in order 
to maintain or restore international peace and security 
under Chapter VII of the Charter, are exempted from 
the operation of the sovereignty clause (Article 2, para- 
graph 7). It is regrettable that in one respect the drafting 
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of this Clause is retrograde as compared with the League 
Covenant and the Dumbarton Oaks Scheme. In para- 
graph 8 of Article 15 of the Covenant, the competence of 
the League Cotmcil is excluded in any ‘ matter which by 
intemaiional law is solely within the domestic jurisdiction ’ 
of a member State. In the Charter the reference to the 
measuring rod has disappeared, and the replacement of 
the term ‘ solely ’ by ‘ essentially ’ may be interpreted 
as a further concession to the conception of State 
sovereignty. 

It is to be welcomed that the Preamble of the Charter 
refers expressly to justice and respect for the obligations 
arising from treaties and other sources of international 
law; for contemporary doctrine has far too long ignored 
the debt owed by positive international law to notions of 
natural justice and equity. It is equally encouraging to 
find in the Charter an express recognition of the need for 
a dynamic approach to international law. The General 
Assembly will be responsible for initiating studies and for 
making recommendations in order to encotmage the 
‘ progressive development of international law and its 
codification ’ (Article 13). Yet to judge by the experiences 
of the post- 1 91 9 period, it is more likely that the weightiest 
contribution to the further development of international 
law will not come from this quarter and its efibrts at 
laborious codification, but firom the International Court 
of Justice. In the twenty years of its work, the Permanent 
Court of International Justice has done far more valuable 
work in this field by way of judicial law-making than 
either the conferences held under the auspices of the 
League of Nations for the progressive codification of 
international law or whole generations of textbook 
writers. It is, therefore, a sign of wisdom and a well- 
deserved tribute to the Court that this most successful 
experiment in international judicial institutions has been 
salvaged in toto from the ruins of the League and, with a 
slight modification in name and with minor modifications 
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in its Statute, has been incorporated into the United 
Nations’ Organization. 

It would be ungenerous not to acknowledge the notable 
improvements in the technique of international law and 
organization contrived by the drafters of the Charter. 
The narrow definition of the principle of self-defence and 
the assertion within limits of the rule of the incom- 
patibility of being judge and party in the same cause 
have already been mentioned. More remarkable is the 
extent to which the Organization has dispensed with the 
obnoxious unanimity principle in favour of simple and 
qualified majorities (Articles i8, 27, 67, 89 and 108). 
The Charter takes over Article 18 of the League Covenant, 
requiring the registration with the Secretariat of treaties 
concluded by any member of the Organization. It is to 
be hoped that the Secretary-General of the United Nations 
Organization will not be harmted by the evil practice of 
his predecessors in the League of Nations, who degraded 
themselves to mere filing and publication clerks. It is his 
right and duty to convince himself that no conflict exists 
between the obligations of the signatories under the 
Charter and their treaty obligations. Article 103 of the 
Charter prescribes that the obligations of member States 
under the Charter take precedence over any other inter- 
national obligations, and thus endows the Charter with 
a character akin to that of a written constitution in 
systems of municipal and federal law. Should there be 
any doubt on the compatibility of any such other obliga- 
tion with the Charter, the request on the part of any 
member State for the registration of such an engagement 
provides the Secretary-General with a legitimate oppor- 
tunity of investigating the matter, and should he feel any 
doubt, to draw the attention of the General Assembly or 
of the Security Council to the issue. It is then for them to 
decide whether to ask the International Court for an 
advisory opinion on the alleged incompatibility. If a 
member State should fail to register a treaty with the 
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Secretariat, the Charter provides that such a treaty may 
not be invoked before any organ of the United Nations, 
thus settling authoritatively a question which had 
remained controversial under the League Covenant. 

In so far as the status of the United Nations’ Organiza- 
tion itself is concerned. Article 104 grants to the Organiza- 
tion in the territories of the member States ‘ such legal 
capacity as may be necessary for the exercise of its 
functions and the fulfilment of its purpose.’ Thus, for 
some purposes, the Organization may claim the status of 
a subject of international law, while, for others, it may 
be sufficient if it receives the treatment to which public 
or private corporations are entitled. Similarly elastic is 
the clause relating to the diplomatic privileges and 
immunities of the Organization, of representatives of the 
member States, and of officials of the Organization, 
though the General Assembly is authorized to make 
more detailed recommendations or to propose the con- 
clusion of more specific conventions to the member 
States. 

In view of the Geneva experience, particularly during 
the Italo-Abyssinian conflict and during the appeasement 
period, it was not superfluous to emphasize expressly the 
international obligations of the Organizations’ civil 
service. In the performance of their duties, the Secretary- 
General and his staff are not to seek nor to receive 
instructions from any government or any other authority 
external to the organization, and all members are to 
respect the ‘ exclusively international character of the 
responsibilities ’ of these officials. 

While in the League of Nations the right to ask the 
Permanent Court of International Justice for advisory 
opinions had been rigidly reseiv^ed to the Assembly and 
Council, the General Assembly of the new Organization 
has the right to authorize other organs of the United 
Nations and specialized agencies to request advisory 
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opinions of the Court on legal questions arising within the 
scope of their activities. 

Finally, it may be mentioned that the Charter provides 
for the possibility of amendments and for automatically 
placing the proposal to call a special conference on the 
agenda of the tenth annual session of the General 
Assembly, unless such a Conference for the revision of the 
Charter has taken place before this date. 

INTERNATIONAL EGONOMIG AND SOGIAL COLLABORATION 

With one eye on the Russian Revolution of 1917 and 
the other on the ‘ good boys * of the Second International, 
the Peace Conference of 1919 solemnly acknowledged 
that universal peace had to be based on social justice, 
established the International Labour Organization and 
inserted a series of laudable standards for economic and 
social international collaboration into Article 23 of the 
League Covenant. Bearing this precedent in mind, it 
may be wise to suspend judgment on the magnificent 
frameworks created for international economic and 
financial collaboration, the protection of human rights, 
and the development of the trusteeship conception; for 
the way to hell is paved with good resolutions. Until 
collective action has filled in the all-important details, it 
appears premature to concentrate unduly on these 
officially sponsored blueprints. 

The activities of the United Nations’ Organization in 
the fields of economic and social international collabora- 
tion will be the responsibility of the General Assembly and 
of the Economic and Social Council, consisting of 
eighteen members elected by the Assembly. The United 
Nations appear foremost to have pledged themselves 
to a super-Beveridge plan: * Higher standards of living, 
full employment, and conditions of economic and social 
progress and development’ (Article 55). It wiU be the 
special function of the Economic and Social Council to 
co-ordinate the activities of the several international 
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agencies already existing in these fields, to make recom- 
mendations to the General Assembly, to the members of 
the Organization and to the other institutions concerned, 
and to prepare draft conventions for the consideration of 
the General Assembly. The Economic and Social 
Council may also make or initiate studies and reports on 
matters within its competence, as the Economic Division 
of the League and the International Labour Office had 
done during the inter-war period. Yet it cannot be 
said that the very competent reports made by these 
institutions had any considerable influence on the 
economic and social policies of those States which would 
have been most in need of such expert gtiidance. Further- 
more, the situation has changed since the time of 
Castlereagh w'ho, in the letter quoted at the beginning of 
this Chapter, advised the powers of Europe to ‘ stand 
together in support of the established principles of social 
order.’ To-day there is no more unity of thought on 
what the desirable principles of social order are. There 
is a clash between what some call the sersdce principle 
and others term serfdom, on the one hand, and free enter- 
prise, described by others as a system of profit-making 
and monopoly capitalism. If members of an inter- 
national organization differ to such an extent on basic 
problems of economic and social order, but value their 
political collaboration in the interest of an overriding 
purpose, the maintenance of world order, they may 
conclude non-aggression pacts in these fields and agree 
on compromises in geographic regions. But it would be 
over-sanguine to expect more than a modicum of positive 
concord in the realm of concrete and practical action. 

THE PROTECTION OE HUMAN RIGHTS 

The heavy odds against the individual in modem mass 
society and his experience of ignominious subjugation in 
totalitarian States sufficiently explain why the ‘ funda- 
mental rights of man’ have become the battle-cry of 
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well-meaning reformers and a harmless diversionary 
pastime of less progressive contemporaries. Yet the test 
of this pattern is its applicability to the many practical 
instances in which, as is common knowledge, the funda- 
mental rights are openly and contemptuously flouted. 
There is no diflBculty in reaffirming in the Preamble of 
the Charter ‘ faith in fundamental human rights, in the 
dignity and value of the human person, in the equal 
rights of men and women.’ It is also not beyond the 
power of the General Assembly to initiate studies and to 
make recommendations for the promotion of international 
co-operation in these spheres, and it is something to see 
that all member States have pledged themselves to take 
joint and separate action in collaboration with the 
Organization for the achievement of these purposes. In 
the absence of another appropriate organ, the Economic 
and Social Council has been entrusted with the additional 
task of making recommendations for the purpose of 
‘ promoting respect for, and observance of, human rights 
and fundamental freedoms for all.’ While it may well be 
expected that general resolutions on this topic will be 
adopted in great numbers, the investigation of specific 
charges against individual member States is likely to be 
resented by them as an unwarranted intervention on the 
part of the Organization ‘ in matters which are essentially 
within the domestic jurisdiction of any State.’ 

THE PRINCaPLE OF TRUSTEESHIP 

The signatories of the Charter have been equally 
generous in their protestation of altruistic intentions 
towards their colonial populations. Yet the trusteeship 
system contemplated by the Charter and ultimately 
intended to lead to ‘ self-government or independence ’ 
according to the special circumstances of each territory, 
does not automatically apply to all the colonial pos- 
sessions of the member States. Territories in the following 
categories may be placed thereunder by means of trustee- 
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ship agreements between the Organization and the 
member States in charge of these territories: the present 
League mandates, territories which may be detached 
from enemy States as a result of the Second World War, 
and territories voluntarily placed under the system by the 
colonial powers. 

The competences of the General Assembly and of the 
Trusteeship Council, working under its authority, are 
wider than those of the League Council and of the Perma- 
nent Mandates Commission and include the possibility of 
periodic visits to the trust territories. In areas which are 
considered to be strategic areas, the functions of the 
United Nations will be exercised by the Security Council. 

Only experience can show how anxious member States 
will be to be relieved of the ‘ white man’s burden,’ and 
how liberally the conception of strategic areas will be 
interpreted. 

Anyone who has a craving for originality will be dis- 
appointed to learn that not even the name of the new 
Organization has any claim to novelty. About two 
hundred years ago, a loose confederation of North 
American Indian tribes called itself by the proud name 
of the United Nations. In dusty records, we may read 
that, on one memorable occasion in 1758, they exchanged 
with British polonial governors as an earnest strings of 
wampum and belts, and Governor Denny explained to 
them the purpose of a treaty to be concluded between 
these tribes and the colonies of Pennsylvania and New 
Jersey as their mutual desire ‘ that everything may be 
settled, so as no doubt may remain to create any un- 
easiness in our hearts hereafter.’ 

To-day, we are far remote from the facile illusion that 
a treaty, covenant or charter setdes anything. Too many 
‘ permanent ’ and ‘ eternal ’ engagements have been 
cynically evaded or blatantly violated, and only ignorance 
can excuse consciousness of the numerous confederations 
which have preceded this world league and foundered on 
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the rocks of national sovereignty and power politics. 
Both are as potent as ever, in our time. If there is any 
hope, it may be derived from the stability of the three 
world units on which the United Nations’ Organization 
is based and from their sense of responsibility. As long 
as the unity between these world powers lasts, the main- 
tenance of world order, the rule of law between nations, 
and the other objectives of the new Organization arc 
more than the daydreams of escapists from the reality 
of world power politics. 
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CHAPTER 7 


THE PROSPECTS FOR INTERNATIONAL LA^V 

* The implications of atomic explosion will spur men of judgment as 
they have never before been pressed to seek a method whereby the peoples 
of the earth can live in peace and justice.’ 

(General G. G. Marshall, 1945.) 

International law has survived astonishiagly well the 
host of ingenious horoscopes cast regarding its future by 
magi in many lands. Some are prophets of gloom and 
prognosticate its impending breakdown. Others purport 
to see a constellation of circumstances which promises an 
unexpectedly bright future for the weakling in the laws 
family. Yet, when, at times, such astrologers appear in 
groups, it is not sufficient to explain their emergence in 
terms of individual psychology; for, like the phenomena 
which they analyse, they themselves are very much the 
product of their environment. Allowing for exceptional 
types, they fall into two categories which are fairly closely 
related to the cycles of pre- and post-war periods. For 
the sake of brie&ess, and without disrespect, they may 
be named the ‘ pre-war ’ and ‘ post-war ’ schools. 

Whenever an existing balance of power system tends to 
decline, the powers bent on its overthrow direct some of 
their preliminary and diversionist attacks against its 
legal superstructure. Their propagandists — ^and, not 
infrequently, bom fide students of international law — 
tend to explain and excuse breaches of treaties and of 
cumbersome promises with reflections on the weakness 
of international law in general and with more or less 
ingenious aiguments which provide a quasi-sociological 
ideology for such acts of international lawlessness. This 
type of situation provides the normal background for the 
usually merely destructive reasoning of the ‘ pre-war ’ 
school of thought. During the subsequent upheaval of a 
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major war, belligerents charge each other — and neutrcils 
charge both the warring camps — ^with alleged and real 
infractions of the rules of warfare and neutr^ty. Unless, 
as it happened in the case of the totalitarian aggressors, 
one side itself confesses its open disdain of all standards 
of civilization and of the very notion of international law, 
belligerents are usually very forthcoming in making 
liberal promises regarding the reign of law that they 
intend to establish once victory has been achieved. This 
situation provides a starting-o£F point for the ‘ post-war ’ 
school. Taking such official manifestos too literally — or 
too seriously — the enthusiasts of this school have a 
tendency to sin as much on the side of unrestrained day- 
dreaming as the ‘ pre-war ’ school trades illicitly in the 
fabrication of unmitigated gloom. 

If there were no alternative but the choice between 
these two schools, the ‘ post-war ’ idealists might be con- 
sidered the lesser evil. As they do not challenge the 
reality of international law, they do less harm to the 
object of their inquiry than the ‘ pre-war ’ fraternity 
whose overstatements are not limited to the vulnerable 
parts of international law — ^the law of power which 
merely serves as an ideological cover for the requirements 
of international political strategy — ^but are directed 
against the fabric of the law of nations as a whole. Yet 
they habitually make it their business to accltiim in 
optimistic anticipation, as an alternative to power 
politics, legal superstructures such as the League of 
Nations which, seen in retrospect, are little more than 
rather thin disguises of the rule of force. They might 
have fared better if they had adopted an attitude of 
waiting, seeing, and judging by results rather than by the 
good intentions displayed in pious resolutions and patient 
charters. 

In spite of their diametrically differing conclusions, 
both schools have in common a feature which explains 
one of their deficiencies in method; neither pay sufficient 
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attention to the social reality underlyii^ international 
law, that is to say, international society, and they fail 
to take into proper account the peculiarities of the 
driving forces in it and its specific structure. Thus the 
‘ pre-war ’ school under-estimates the possibilities which 
even a system of power politics leaves to intemationaJ law, 
and their opposite numbers ignore the inherent hmita- 
tions which international relations arranged on such a 
footing impose on international law. Any prognosis of 
the course which international law is likely to taie in the 
years to come must equally try to avoid the ‘ realism ’ of 
the one, and the ‘ ide^ism ’ of the other, school. 

The pattern on which international law is most likely 
to develop in the post-war years to come is conditioned 
by the world order — or rather quasi-world order — repre- 
sented by the United Nations. As, in kind, the United 
Nations does not differ from the League of Nations, it 
appears unnecessary formally to distinguish this type of 
international law from that of the League period. Yet in 
order to bring out its specific features, it may be helpful 
first to remind the reader of the pattern of pre-1914 
international law and, finally, to consider whether there 
are any other patterns of order and law which might 
assist in the further integration of the international 
society. 

THE PRE-I914 PATTERN OF INTERNATIONAL LAW 

As has been shown in greater detail in a previous 
Chapter, pre-1914 international law is distinguished by 
two salient features: 

The Principle of National Sovereignty. To the 
extent to which the absolute freedom of a State is not 
limited by rules of international customary or treaty law, 
a State remains free to do what it likes, and all matters 
with regard to which its freedom of action is not restricted 
remain within its exclusive domestic jurisdiction. 
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The Principle of Consent. Unless it can be show 
that a principle of international law is universally c 
generally recognized as a rule of international customai 
law, it is not binding on a State that has not given i 
express or tacit consent to such a principle. 

An individualistic legal system of this kind may b 
adequate in an exceptionally static social environment o 
between groups which only rarely come into contact witl 
each other, "^^ile the second assumption applied only ii 
the beginnings of modem international society, the firs 
would be a singularly misleading description of th 
expansion of the original European State system int( 
present world society. In such dynamic surroundings, < 
system of international law, in which changes were subjec 
to a veto reminiscent of the ancient Polish diet, could b( 
expected to work only on the condition of superbumar 
restraint being shown continuously by all concerned 
Was a State that had made what it considered to be z 
reasonable request to leave it at that if the other party 
refused to comply with its demand? Or was it to bf 
expected that a State should make concessions merely in 
order to appease a persistent and embarrassing membei 
of the international society? In fact, provided that 
States had a certain modicum of strength, they were 
spared having to ponder over such difficult issues of 
international morality. If they wanted anything badly 
enough and felt strong enough to take it, they did so, 
and if a State felt confident that it might successfully 
resist the demands of an aggressor, it would stand up for 
its rights. Thus, the question whether any existing 
equilibrium was to be disturbed or not, ultimately 
depended on the question whether any particular State 
was prepared to throw its whole existence into the scales 
and to gain whatever advantage it desired or to refuse 
what if was not prepared to give up at the risk of its 
survival. Admittedly, naturalist writers on international 
law attempted to distinguish between just and unjust 
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wars. Yet there hardly ever was a war which, according 
to their rather elastic criteria, could not somehow be 
justified. Even the pretence of such a distinction was 
relinquished by modern positivist writers, and this meant 
that States had no longer to find even a quasi-legal 
excuse for doing what they had in any case decided to 
do. Thus, pre-1914 international law was either sub- 
servient to international politics — a typical example of the 
law of power — or limited to fields which, from the point 
of view of the rule of force, were irrelevant. Here there 
was a certain scope for the assertion of the two other 
types of law: the law of reciprocity and, in embryo, the 
law of co-ordination. If, over prolonged periods, this 
international anarchy was not quite as obvious as one 
might have expected, it was due to the international 
quasi-order which the Concert of Europe represented. 
As long as the Greater Powers were in general agreement, 
there was the semblance of order, but the alternative to 
unanimity was chaos. 

INTERNATIONAL LAW WITHIN THE FRAMEWORK 
OF THE UNITED NATIONS 

The crucial issue of comprehensive mtemational 
institutions such as the League of Nations or the United 
Nations is not necessarily whether they form an alterna- 
tive to power politics. It would be no small thing if their 
existence would cause to be reversed the traditional 
relation between the rule of force and international law, 
that is to say, to limit power politics to forms of pressure 
short of the application of physical force. With reserva- 
tions, which created dangerous loopholes, the drafters of 
the League Covenant and of the Kellogg Pact attempted 
to achieve this result and they failed. Now again the 
signatories of the new collective system voice their deter- 
mination ‘ to save succeeding generations from the 
scourge of war, which twice in our lifetime has brought 
untold sorrow to mankind they define as the primary 
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purpose of the United Nations the maintenance of inter- 
national peace and security; and they enunciate the 
principle that ‘ all members shall refrain in their inter- 
national relations from the threat or use of force against 
the territorial integrity or political independence of any 
State, or in any other manner inconsistent with the 
purposes of the United Nations.’ 

Experience has shown that most States at most times 
keep their international obligations. Yet the negative 
implication of this statement makes it necessary to 
scrutinize the other side of the picture. As long as none 
of the permanent members of the Security Council 
become guilty of infractions of the Charter of the United 
Nations, the coercive machinery of the Organization 
appears perfectly satisfactory. Yet in so far as these five 
Powers are concerned, they are able by their veto to 
exempt themselves from the sanctions of the law that 
they may contravene. Thus, in fact, they are as much 
above the law as any sovereign State in the pre-1914 
period. If evidence were required to prove the reality of 
this contention, it is furnished by the Powers which, at 
present, have the monopolies of the atomic bomb and — ^to 
use the words of the Atomic Charter — of other methods 
of warfare ‘ which may constitute as great a threat to 
civilization as the mihtary use of atomic energy.’ While 
it may be hoped that the present state of affairs is merely 
of a temporary character until the United Nations Com- 
mission has made its recommendations, it remains to be 
seen whether the powers will take the recommendations 
of this Commission more seriously than their predecessors 
took those of the various disarmament conferences during 
the interval between the First and Second World Wars. 
As long as the monopoly in weapons of such destructive 
force exists in fact, it amounts to the emergence of a new 
type of super-Leviathan who is incomparably more 
powerful than other States which formerly called them- 
selves sovereign States. From a realistic point of view, 
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the attribute of sovereignty can be applied to-day only to 
States which either have at their disposal weapons of 
cosmic warfare or are able to minimize the effects of the 
application of such weapons against themselves. The 
main difference which, therefore, exists between the 
post-1945 and the pre-1914 systems of international 
organization is the amazing reduction in the number of 
de facto sovereign States. Believers in the laissezfaire 
principle in international affairs may deduce from this 
development that the dialectics of world society will 
ultimately bring about the completion of this trend 
towards world centralization, provided that what is left 
will be considered worth organizing into a world State. 

In so far as a small hierarchy of world powers is con- 
cerned, their position is more analogous to the position of 
sovereign States under pre-1914 international law than 
to that of smaller States under the Charter of the United 
Nations. The position is not very different if we inquire 
whether an alternative- has been evolved to the principle 
of consent, the other corner-stone of classic international 
law. Again, if allowance is made for the exceptional 
position of the permanent members of the Security 
Council, the United Nations’ Charter makes provision 
both for the maintenance of collective security and for 
peaceful change, the two concomitants of international 
order. The competences granted to the Security Council 
regarding the settlement of disputes which are likely to 
endanger international peace and security are more than 
ample to deal with conflicts between the lesser States. 
Even a member of the Security Council must abstain 
from voting if it should itself be a party to a dispute. Yet 
whether this means what it purports to mean, only the 
future can tell. A member of the Security Council may 
take a detached attitude towards a dispute, one of the 
parties to which happens to belong to its ‘ security 
zone,’ or it may regard any adverse opinion as not only 
directed against that State, but also as impairing its own 
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prestige. Should one of the permanent members of th 
Council be a party to a dispute and be forced to abstaii 
from voting, this self-denying ordinance does not extern 
to the all-important Chapter Seven of the Charter 
‘ Action with respect to Threats to Peace, Breaches of thi 
Peace, and Acts of Aggression.’ Thus it looks as if in thi; 
field, too, things have not changed so very much in sc 
far as the great ones of this earth are concerned. 

There is still no proper international order on whicl: 
international law may securely rest. The Concert o: 
Europe, balance of power systems, or the principle o) 
the unanimity of world powers are at best substitutes, 
with two world wars on their debit side. If the relations 
between the members of the Security Council were such 
as to make war between them unthinkable, the formal 
survival of veto powers might not be very significant. It 
cannot be denied that between the United States of 
America and the U.S.S.R. — the two foremost power units 
in our atomic age — ^there are no actual or potential 
conflicts of interest on which a peaceful compromise 
should not be possible. Equally, more than ever to-day, 
the interests of the British Empire and Commonwealth 
are identical with those of world order and peace. It 
may also be assumed that the other members of the 
Security Council — world powers by courtesy rather than 
otherwise — ^will not willingly initiate another major con- 
flagration themselves. Yet it must not be overlooked that, 
as compared with the nineteenth century, our age suffers 
from a new cleavage: the split of the world into two, if not 
three, ideological camps. The United States of America 
has become identified with all the positive and negative 
feelings which are associated with private enterprise, 
monopoly capitalism, and economic conservatism. The 
U.S.S.R. appears to stand for State socialism and social 
planning, even at the price of serious restrictions of 
personal freedom. Great Britain and the Continent of 
Eui’ope are in the midst of working out a synthesis which 
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will allow them to combine the positive features of both 
ways of life, that is to say, the dignity of the individual 
with social security. This means that the conception of 
national sovereignty now protects values which, whether 
actual or fictitious, mean something to millions all over 
the world. It may be hoped that each of the world powers 
looks in a spirit of toleration at the social pattern prac- 
tised by the others and wishes rather to learn from them 
than to spread its own brand of temporary happiness. 
Yet it would be unsafe to assume that, once the memory 
of the common struggle against the enemies of world 
civilization recedes into the background, the world 
powers will not again take a more eristic view of these 
ideological differences between them. Thus, any prog- 
nosis of the prospects of international law has to be made 
with the reservation that the foundations of international 
law remain as dubious as they ever were, unless comfort is 
derived firom the decreasing number of really sovereign 
States or from the increase in the destructive powers 
wielded by the super-Leviathans. 

The Charter of the United Nations envisages, and 
provides scope for, a variety of techniques which may 
contribute to the further development of intemationail 
law: 

(i) Codification. The General Assembly is expressly 
charged with the duty of initiating studies and of making 
recommendations for the progressive development of 
international law and its codification. To judge by the 
experience of the attempted codification under the 
auspices of the League of Nations of subjects such as the 
law of territorial waters, responsibility of States, or 
neutrality, or of the results of the Hague Codification 
Conference of 1930, not too much should be expected 
from this direct approach to the problem. The results of 
fifty years’ efforts at the codification of international law 
might have damped the enthusiasm of those who tended to 
over-estimate the significance of codifications of municipal 
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law and the applicability of this technique to inter- 
national law. As it happened during the Hague Con- 
ferences of 1899 1907, frequently the price of formal 

agreement on a controversial issue was an amount of 
vagueness that perpetuated the possibilities of conflicting 
interpretations. Or, as may be seen from the official 
replies to the various League questionnaires, ex abun- 
dmtiae cautela, Foreign Offices added so many qualifica- 
tions to what had been considered perfectly straight- 
forward rules of international customary law that the 
attempt at codification merely compromised formerly 
unchallenged principles of international customary law. 
Yet, as so often happens in the case of iU-judged pro- 
gressive moves, their by-products are much more valu- 
above than the efforts themselves, and, in this case, these 
were the private and ofiBcial studies whieh had been 
prepared for the purposes of documentation. 

(2) International Case Law. In contentious cases, 
the new International Court of Justice has the same scope 
as the Permanent Court of International Justice had 
within the framework of the League of Nations. As under 
the Statute of the Permanent Court of International 
Justice, States remain their ovra masters whether or not 
they wish to submit their legal disputes to the World 
Court. Yet in future the Court will have more opportuni- 
ties to give guidanee by means of advisory opinions than 
the Permanent Court of International Justice. While the 
League Court was authorized to render advisory opinions 
at the request of the Assembly or Council of the League 
of Nations zilone, the General Assembly of the United 
Nations may authorize other organs of the United Nations 
and specialized agencies to request advisory opinions of 
the Court on legal questions arising within the scope of 
their activities. If it is remembered that, in the past, not 
even the International Labour Organization had direct 
access to the Permanent Court of International Justice, 
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the progress made is considerable, provided liiat the 
General Assembly confers the privilege on all suitable 
institutions. Such a policy would enable the Inter- 
national Court of Justice to make a still greater contribu- 
tion than was made by the Permanent Court of Inter- 
national Justice to the law of international institutions: 
one of the most constructive and most neglected branches 
of international law. Yet to judge by the work of the 
Permanent Court of International Justice, the most 
significant aspect of the new Court will not be the achieve- 
ment of actual settlements — ^the mere fact that States 
clcissify a particular dispute as legal is an indication of its 
relative insignificance — but the body of case law that 
may be expected from the practice of the Court. The 
Statute of the International Court of Justice reaffirms 
the rule of the Statute of the Permanent Court of Inter- 
national Justice that the decisions of the Court have no 
binding force except between the parties and in respect 
of that particular case, and as in the case of an advisory 
opinion there are no parties, they therefore have no 
legally binding force whatsoever. Yet the persuasive 
authority of a well-reasoned decision or advisory opinion 
given by a bench composed of the world’s leading 
international lawyers is greater than that of the most 
illuminating views held on any subject in this field by 
individual writers. Though no miracles should be 
expected, a slow but sure enrichment of international 
law by the practice of the International Court may be 
taken for granted as long as States do their part, that is 
to say, submit a sufficient number bf disputes to the 
Court, and thus keep the nulls of justice grinding. 

(3) Institutional Integration. Corresponding to the 
widening scope and growing intensity of international 
relations, the need for international collaboration in 
matters as diverse as economic, financial, social, cultural 
and educational relations is likely to call for the expansion 
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of existing international institutions and the creation of 
new agencies. Yet it should not be overlooked that, in 
these spheres, underlying differences in outlook and 
social organization may in some cases make the creation 
of a universal international institution inadvisable and 
may call for closer collaboration between States of a 
similar type or on a regional basis. Nevertheless, wartime 
inter-Allied institutions have proved to what extent even 
States organized as differently as the United States 
and the U.S.S.R. can work together in international 
institutions, provided that there is an overriding object, 
and they are determined to make the experiment a 
success. 

Any further development along the road of functional 
international integration may benefit from two lessons 
of the past. Firstly, international institutions are likely 
to achieve the maximum of efficiency in inverse propor- 
tion to their dependence on Foreign Offices. A com- 
parison between the achievements of the Universal Postal 
Union and the International Telegraphic Union will 
explain the reason. Until Foreign Offices have disabused 
their minds of thinking in terms of power politics first 
and foremost — ^which, in a system of power politics, they 
can hardly be expected to do — ^it is hard for them to 
consider any issue in terms of the intrinsic merits of this 
or that solution, and functional integration depends upon 
an attitude of mind which springs from intimate know- 
ledge and professional enthusiasm. Secondly, there is no 
surer way of killing initiative than by reducing such insti- 
tutions to the sterility of merely deliberative and resolu- 
tion-producing bodies. Even a cursory perusal of the In- 
ternational Labour Code published by the International 
Labour Office shows how much useful work was done in 
vain within the framework of this Organization, and 
there is no reason to see why conventions adopted by 
the International Labour Conference with the required 
qualified msyority should not become automatically 
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binding on the member States. Any further progress in 
the institutional sphere is not only likely to contribute to 
the further stabilization of the international society, but 
also to the growth of entirely new branches of international 
law. In fields such as international economic, financial, 
and labour law such beginnings have already been 
made, though they have hardly yet received sufficient 
attention from the academic international lawyer. 
Apart from the fact that these subjects are of practical 
importance, they are also valuable from the point of 
view of the teacher; for they help to weight the balance 
within the system of international law stiU further 
against the law of power and in favour of the law of 
reciprocity. While the former is but an embarrassment 
and a handmaid of the rule of force, the latter derives its 
validity from the reciprocal interests of the members of 
the international society in its observance and restrains 
the potential transgressor by the threat of his exclusion 
from the nexus of benefits accruing to him only on a 
footing of mutuality. 

Functional integration of the world society need not 
be conceived exclusively on universal lines. Links between 
some States may allow for more intensified co-ordination 
of efforts than, at the present stage, may be called for on 
a worldwide scale. This may either be due to affinities 
as they exist between the members of the British Common- 
wealth, or to geographic considerations as they apply 
among States situated in America or in other regions of 
the world. As long as such closer unions are not planned 
with any antagonistic objects in mind, but for a common 
purpose, they may fulfil a special function which follows 
from their experimental and pioneering character. If 
they are a success they invite repetition on a larger scale. 
Thus to-day the post-1919 experiment in the organization 
of European air transport, or the co-operation of the 
American States in the Pan-American Union, offer 
material that is taken from actual life, and is for this 
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reason so much superior to the most perfect blueprint in 
the realm of international planning. 

Apart from the danger that regional or any other type 
of sectional international institutions may become the 
vehicles of centrifugal tendencies, the fact that the benefits 
of such efforts may be primarily limited to one region 
does not necessarily speak against the desirability of 
universal international institutions. The reconstruction of 
devastated areas, the establishment of an international 
Administration for the Danube on the lines of the 
Tennessee Valley Authority, the work of UNRRA in 
Europe and the Far East are all tasks the principal 
benefits of which will not accrue to the United States of 
America or to the British Empire and Commonwealth. 
Yet without their full support, no such scheme could 
hope to be a success. It is the privilege of a world power 
to be associated with anything of significance that 
happens anywhere in the world, and this explains why, 
even without apparent reciprocity, support for such 
schemes may be expected firom such powers. The fact 
that world powers themselves take such a line — a recent 
instance was provided by the Conference regarding the 
Re-establishment of the International Regime in Tangier 
— ^in itself suggests that it would be wise to tread cau- 
tiously in so far as any apparently exclusive development 
of international law and institutions is concerned. 

(4) Fundamental Rights and Freedoms. It is a 
healthy reaction against the positivism of a bygone period 
that attention is increasingly paid both to the moral and 
spiritual bases of international law and to the individual 
as the basic imit on which, ultimately, both national 
commimities as well as the international society rest. 
When, dming the age of imperialist esxpansion, inter- 
national law ceased to be the public law of the European 
Christian States, it jettisoned its Christian basis in favour 
of rather vague standards recognized by all civilized 
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States, and a still more dangerous phase of international 
law commenced when any sovereign State as such was 
considered eligible to be a subject of international law. 
Had it not been for this lack of discrimination, the world 
might have noticed earlier than it did the anpmaly of 
treating nations ruled by fascist gangsters as the equals of 
civilized communities. It is thus perfectly understandable 
that the founders of the United Nations resolved to make 
the Organization responsible for promoting ‘ respect for 
human rights and for fundamental freedoms for all with- 
out distinction as to race, sex, language or religion.’ It is 
not so easy, however, to see how the compliance of the 
members with these principles is to be secured. In the 
Charter, all members have pledged themselves to take 
‘joint and separate action’ in co-operation with the 
Organization for the achievement of this purpose. 
Ultimate responsibility for the discharge of these func- 
tions wiU rest with the General Assembly and, under 
its authority, with the Economic and Social Council. 
It can be imagined that the Economic and Social Council 
will draw up recommendations and draft conventions 
on the lines of constitutional and international precedents 
of bills and declarations of human rights. Yet what 
would happen if the General Assembly or the Security 
Council were asked to address themselves to an alleged 
breach of such standards as laid down in such resolutions 
or conventions? Is the highest or lowest standard of 
achievement amongst the members of the United Nations 
to be taken as the measuring rod ? Are only such free- 
doms and rights as are recognized by all or die majority 
of the United Nations considered fundamental?- Is 
the United Nations to concern itself with the question 
whether a member State secures such rights to its citizens 
both in law and in fact? Would any such investigation 
be outside the competence of the Organization, as it 
would constitute an interference with ‘ matters which 
are essentially within the domestic jurisdiction of any 
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State’ ? Matters become still more complicated if the 
question is considered how, if at all, members can be 
compelled to remedy deficiencies in their government 
and administration amounting to a violation of funda- 
mental rights and liberties. 

It might be replied that such principles are merely 
intended to give expression to the conscience of the world 
and that they share their weakness — and greatness — 
with other catalogues of moral precepts. Yet in a world 
which has applied international morality primarily as a 
useful means of propaganda, there is a serious danger that 
such vague and undefined principles may be used as 
cloaks of intervention and as excuses for impairing the 
universal character of the Organization. This criticism 
is not meant to suggest a wholesale abandonment of any 
attempt at realizing this object of the United Nations. 
It is merely due to anxiety lest here — as in the field of 
international law in general — ^the use of deductive 
methods might lead to results not necessarily contem- 
plated by the sponsors of these standards. It is, therefore, 
suggested that, in the initial stages, these principles should 
be applied inductively and experimentally, for instance, 
in the trust territories to be administered on behalf of the 
United Nations. The promotion of these rights and 
freedoms has been expressly proclaimed as one of the 
chief objectives of the trusteeship system. As the Trustee- 
ship Council is composed of all the permanent members 
of the Security Council and will probably contain a fair 
cross-section of the other members of the United Nations, 
this body may provide a useful testing ground for the 
more concrete formulation of principles which appear 
acceptable at least to a majority of the members of the 
Council with respect to a territory under the sovereignty 
of the United Nations. Similarly, on the precedent of the 
Philadelphia Charter adopted by the International 
Labour Organization, specialized international agencies 
might be encouraged to elaborate similar professional 
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charters. Or, in connection with the settlement of con- 
crete political disputes, the Security Council or other 
organs, excercising quasi-legislative functions imder 
agreements between the parties concerned, might make 
it a practice to pay attention to the adequate protection 
of fundamental human rights and liberties. ,In this 
respect, the Minorities Treaties of 1919 and the German- 
PoHsh Convention of 1922 regarding Upper Silesia may 
be usefully remembered. While the abstract approach 
chosen in the Charter of the United Nations is a too 
vivid reminder of eighteenth century mentalities and 
ideologies, more concrete and realistic attempts to deal 
with individual issues within the competence of the 
United Nations in the spirit of the Charter might prepare 
the ground for more ambitious plans at a later stage. 

Subject to the reservation that international law still 
rests on the basis of a mere quasi-order, the prospects for 
international law within the framework of the United 
Nations are not unpromising. 

Resort to armed force is outlawed. Compared with 
the Covenant of the League of Nations or tie Kellogg 
Pact the improvement is obvious. It is now a matter of 
complete indifference — ^if it was not so already in the 
past — ^whether a State merely resorts to the use of armed 
force or whether it means to resort to war in the full 
meaning of the term, ^y threat or use of force, including 
reprisals and other coercive measures, which involve the 
use of force, are declared to be illegal. The ‘ inherent 
right of individual or collective self-defence’ has been 
subjected to the scrutiny of the Security Council and to 
its overriding jurisdiction. Between members of the 
United Nations neutrality has been replaced by collective 
responsibility; ‘ All members shall give the United Nations 
every assistance in any action it takes in accordance with 
the present Charter, and shall refrain from giving 
assistance to any State against which the United Nations 
is taking preventive or enforcement action.’ If members 
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do not prefer to settle their differences by means of their 
own choice, the United Nations provides ample machinery 
for the adjustment of legal and political ^sputes. The 
International Court of Justice will do well if it only main- 
tains the traditions and the prestige acquired by the 
Permanent Court of International Justice. Should the 
miracle happen, and, over a prolonged period, the 
members of the Security Council should behave as 
guardians of world peace rather than as advocates in 
disguise, then they would not only greatly contribute to 
the cause of order in the international society, but they 
might elaborate in their practice a set of quasi-legislative 
principles, a body of international equity rules, which 
might be applicable in subsequent cases of a similar kind. 
While any such picture may be dismissed as a speculation 
coming dangerously near the statements of the ‘ post- 
war ’ school, the case law to be expected from the Inter- 
national Court of Justice and the institutional integration 
of the international society on universal, regional and 
functional lines will probably form the most constructive 
aspects of the international law to come. 

THE ASSIAHLATION OF INTERNATIONAL LAW TO MUNICIPAL 

LAW 

To hold that pnw(w-. pf>litir.s and war are the natural 
consequences of the international society being orgjinized 
on the basis of soveisagiL-State^ and empires which, as 
they are sovereign, insist on their freedom of armaments, 
tends to become a^.c omin gi^iace. Yet it appears to have 
required the atonucBomb to induce Statesmen to make 
declarations such as that ‘ eveiy ^succc eding dis covery 
makes greater nonsense of' old-time conceptions of 
sovereignty.’ The problem is whether there is any 
^acHcaTTaseans of removing the qi^stion-mark behind 
the United Nations pattern of international law. At this 
point a parallel between international and municipal 
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law may be helpful. In spite of the identification of law 
and the State by Prof ^sor Kelsen. it rem ains sociologically 
true that both are separate phenomena. U ltimately, the 
State is a power organizati <~>n and rpctR on 

this basi s, as the State insists on the monopoly of the use 
of l egitimate force, _ puts — its overwhelming strengt h 
behind the law, an d if necessary fores talls revolution by 
additional machinery for the adaptatio n nf the; law tn. 
rhan gmo' rpqutf fi ments . It doe s^ not appear that inter- 
nation al order can be bought at a lesser price. 

Even if only the monopoly of armed force — or of 
weapons of cosmic warfare alone — ^were to be trans- 
ferred from States to the worl d society as a whole, this 
would mean the establi shmenrof a. limited form of world. 
gnv ernme.nt with legally ripfinpd r.nmpftl-ftnr.es. Such a 
transformat ion of relations under international law in to 
relation ^ under municipal ^w happened every time 
sov ereig n States o into a 

feder a5onr~ As long as the central go vernmen t is to be 
gra nted merely hmited auth ority an d the residue is to 
remai n with the member nf snrh a u nion, th e 

federal pattern compares favourably with any other. 
While it leaves open the p ossibility , 

it ensures to the constituent ■ S tates the maximum of 
freedom i rr s p hcrcs which, -at the time, do not yet caH 
for unifoim regulation and an r>vpmfiinp|' n»nft>ah 

authority: ' 

in mind the vested political and econo mic 
interests bound up cur^Hval nf <!mrerp.ifTn Sta4 jcs 

nnfl ^^mp i rftSj <^mni-inna1...fhrrpi5 Bim-aim'njJ them Ril d 

the* lack of any comparable world Inyphies, smda. a 
possil^tv may be disniiss ed as utopian. Yet consi dered 
in terms oFth e - magnitude " of the challenge which the 
occur rence of t wo wor ld wars in one generation and th e 
inve ntion of impf oecclcnt^ mcims - ef deatmcM pn- pr esent 
to world rivi1i7ation^ a federal framework for world 
society and world law may provide just a commensiy ate 
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answer to a problem that the world may ignore at its 
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CHAPTER 8 


THE PROBLEM TO-DAY: NATIONAL 
SOVEREIGNTY VERSUS WORLD ORDER 


‘ Every succeeding scientific discovery makes greater nonsense of old- 
time conceptions of sovereignty.’ 


(Mr. Edcn^ I945-) 


The central point of all discussions on the effectiveness 
of international law and the durability of successive 
experiments in international order is the problem of 
national sovereignty. Broadly speaking, the layman is 
fully aware of the nature of this problem. States in the 
past have been hesitant to recognize any compulsive 
machinery higher than themselves. Accordingly, inter- 
national law has lacked the sanctions which, in the last 
resort, compel obedience to State-law. However much 
such a system might have been tolerable in the past, it is 
to-day increasingly an anachronism in view of the rapid 
progress of scientific invention, especially in its application 
to weapons of war. In the present Chapter, an attempt 
will be made to indicate the growth of the conception of 
national sovereignty, its effect upon international law 
and the League of Nations experiment, and its relation to 
the problem of world peace to-day. 

NATIONAL SOVEREIGNTY AND THE GROWTH 
OF INTERNATIONAL LAW 

The medieval world knew nothing of national 
sovereignty. In theory there existed Christendom, with 
its twin heads of Pope and Emperor — a, unifying concep- 
tion, exercising considerable influence upon political and 
philosophical speculation until the close of the Middle 
Ages. In the world of reality there was feudalism, with 
its implications of contractual relationship between over- 
lord and tenant. Both were governed by the law, and that 
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law could only be changed by the consent of both. In 
any event, the authority of the lay courts was limited 
by the existence of ecclesiastical, mercantile and other 
jurisdictions. Moreover, the sentiment of nationality 
was not yet bom. France, Germany, Italy and Sp^ 
were merely geographical descriptions, covering a mis- 
cellaneous assortment of petty lordships, established by 
the centrifugal element in the feudal system. Even 
England had to pass through the long-drawn-out ordeal 
of the Wars of the Roses before a truly national sentiment 
could be said to exist. . 

In the sixteenth century, however, fundamental 
changes took place. Gunpowder rendered the old feudal 
lewes obsolete, and permitted vigorous kings to raise 
powerful armies independently of the approval of the 
baronage. In the economic sphere, too, feudalism had 
broken down, and the discovery of the New World dealt 
it its death-blow; whilst in the sphere of religion the 
Reformers split Christendom and destroyed the last 
unifying element among the peoples of Western Europe. 
Within the space of half a century, powerful nation 
States were established in England, France and Spain, 
able to compete on terms of equality with the Imperial 
power, whilst Sweden and, at a slightly later date, 
Russia, appeared upon the political scene as considerable 
European powers. For the first time since the fall of the 
Roman Empire, absolute and uncontrolled authority 
eidsted in Western Europe. Rulers arrogated to them- 
selves as a matter of course the right to prescribe the 
religious beliefs of their subjects, and even Protestantism 
brought no more liberal outlook than Catholicism upon 
this point. Meanwhile since warfare had lost the con- 
straints which feudalism had imposed in the interests of 
the nobles, or which the mercenaries applied in their 
relations with one another, it became increasingly ruth- 
less, culminating eventually in the prolonged horror of 
the Thirty Years’ War. 
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As in these days, so at that time there were political 
and legal philosophers prepared to explain and justify 
what was taking place. Machiavelli, generalizing from 
the conditions which existed in the Italy of his day, 
delivered a frontal attack upon the theoiy that any 
tangible restraints could be imposed upon the conduct 
of a ruler in his dealings either with his subjects or with 
foreign States. In his view, there are no legal restraints 
upon the ruler’s power, and whatever moral restraints 
there are, are of his own making, and are based purely 
upon expediency. A wise ruler will normally keep faith 
both with his own subjects and with foreign princes; for 
it is desirable to acquire a reputation for trustworthiness 
which will enable him to prosecute his aims without 
undue hindrance. In times of grave emergency, however, 
he will not hesitate to break his word because the ultimate 
object — the advancement of liis own power — justifies 
such a course. There are implicit in this philosophy two 
doctrines which greatly retarded the growth of a true 
international community — the doctrine that ' necessity 
knows no law,’ which has survived in the international 
sphere, although the rapid advance of democracy 
rendered it until recently of little importance in the 
domestic affairs of a State; and the theory of State- 
sovereignty, which has proved the greatest obstacle of 
all to the development of international order. 

Although Machiavelli may have expressed his point 
of view somewhat crudely, he was basically at one with 
the prevailing school of Renaissance political thought. 
Even Luther added something to this philosophy, since 
his championship of a reformed faith did not take him 
beyond the doctrine of cujus regio ejus religio. This prin- 
ciple received international recognition in the Peace of 
Augsburg, which ended the first phase of the religious 
wars in Germany. Even in countries which repudiated 
Lutheranism, for instance Spain, and England during 
the reign of Henry VIII, this doctrine was seized upon to 
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subordinate Church to State, and thereby to exalt the 
power of the ruler. Eventually, towards the end of the 
sixteenth century, a French political theorist, Jean Bodin, 
in Les six Limes de la Republique, formally enunciated the 
modern doctrine of sovereignty. Defining it as the 
supreme authority within the State, whence all laws 
proceed, he declares that in its foimulation of laws it is 
subject to no human restraints. The medieval theory of 
a Law of Nature in Bodin’s scheme has been reduced to 
a factor which may influence a ruler’s conscience. A 
law which conflicts with it must nevertheless be obeyed; 
for it derives its validity from the absolute authority, or 
sovereignty, of the ruler, which no other authority can 
challenge. 

The general acceptance of this theory in Western 
Europe brought with it important changes in the organi- 
zation of States. Prior to the Renaissance, as has already 
been pointed out, there was no uniformity of jurisdiction 
over the inhabitants of a particular territorial area. A 
man might be subject to feudal law, to ecclesiastical law, 
or to mercantile law. This was a survival of the old 
personal conception of jurisdiction which was such a 
striking feature of the period which followed the break- 
up of the Roman Empire in Europe. Consequently, it 
will be found that where a number of foreigners resided 
within the dominions of an alien ruler (often for pur- 
poses of trade), exemption from local jurisdiction, either 
complete or (as was more frequently the case) for civil 
disputes only, was freely conceded. The extension of the 
au&ority of the State (or its ruler) over its territory, 
however, brought with it not only the decay of the feudal 
and ecclesiastical courts, but also the subordination of 
resident foreigners to the local law. It became excep- 
tional to concede immunity from local jurisdiction to 
foreigners by treaty, although in areas where Western 
conceptions of sovereignty had not penetrated, foreign 
traders made good their claims to immunity, and the 
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system of extraterritoriality which was established lasted 
until our own day. It is interesting to notice in cormec- 
tion with these arrangements that they were only seriously 
resented when the Western theory of sovereignty had 
made headway in the Eastern countries in which the 
system existed. Prior to this, neither the Ottoman 
Empire nor China had regarded the immunity of 
foreigners from local jurisdiction as a serious impairment 
of their status. Indeed, in the case of the former, the 
initiative for the system seems to have come fiom 
the Sultan, and not from the foreign communities, 
since Muslim law was regarded as inapplicable to 
unbelievers. 

It was assumed by the majority of the writers of the 
sixteenth century that this plenitude of political power 
which they described necessarily belonged to the rulers. 
In Machiavelli and in Bodin this was axiomatic, and with 
this hypothesis was merged the theory of the ‘ divine 
right of kings,’ The ruler, from the very definition of his 
authority, could be responsible to no earthly power. His 
responsibility was to God alone, and the Divine, or 
Natural Law, was a moral precept, not a legal limitation 
upon sovereignty. From ^s conception of absolutism, 
there was in the seventeenth century, particularly in 
England, a reaction in political theory, following hard 
upon the struggle between King and Parliament. One 
phase of that reaction is illustrated by the Lemathan of 
Thomas Hobbes. According to him political power is still 
absolute and uncontrollable, but it is no longer inherent 
in the person of a single individual. It can be enjoyed 
by a group, and so, in England, for the divine right of the 
monarch there came to be substituted the divine right, or 
sovereignty, of Parliament. This, in turn, gave birth to 
a rigidly positivist view of law as being a collection of 
commands of the legal sovereign backed up by the 
organized force of the State. The jurist is not concerned 
with the purpose of law, or with its rightness or wrong- 
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ness. He merely analyzes the precepts laid down by the 
sovereign authority. Ultimately this conception of law 
is summed up into a complete doctrine by Austin. 
Sovereignty according to him has two characteristics: 
First, the bulk of a given society must be in a state of 
submission to a determinate political superior; and, 
second, that superior must not be in the habit of obedience 
to any other human superior. As a necessary result, 
sovereignty in the legal sense is both illimitable and 
indivisible. A divided sovereignty would lead to con- 
fusion. It should be noticed, however, that this last 
proposition has not gone unchallenged. Some writers 
have accepted a division offunctions, with a corresponding 
division of sovereignty, for instance, between executive 
and legislature. 

It is unnecessary to pursue the applications of this 
theory of sovereignty in the internal affairs of a State to 
their ultimate implications, but it must be noticed that 
it broke down the medieval system of checks and balances, 
and left the individual face to face with an all-powerful 
sovereign State. It was left to the totalitarian dictator- 
ships of the twentieth century to exploit this position to 
the utmost limit. Thus, in his Tmnsformazione dello State, 
Alfredo Rocco writes: 

‘ The fascist State is the only truly sovereign State, 
dominating all the forces existing in the country and 
subjecting aU to its discipline. . . . This theory of the 
sovereign State is really not new, for the whole legal 
school of public law professes it. This school has always 
taught that sovereignty is not of the people but of the 
State, a principle asserted in all the writings of all the 
teachers of public law, foreign and Italian, and also of 
our jurists, who then called themselves liberals or 
democrats in politics, without really raising the doubts 
implied by the patent contradiction in which they became 
involved . . . superiority of ends, supremacy of force. 
These terms sum up the idea of the fascist State. The 
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new fascist legislation tends to realize this conception of 
the State.’ 

Naturally, the conception of the sovereign State has 
made a particularly strong appeal to modern forms of 
fascism. Even in this respect, however, they cannot 
claim any originality. Indeed, the theory was born out 
of the strong State of the Renaissance, so startlingly 
unlike any medieval political organization. An English 
writer in the reign of Elizabeth declared in his Homily on 
Wilful Rebellion: ‘ A rebel is worse than the worst prince, 
and rebellion worse than the worst government of the 
worst prince has hitherto been.’ In this brief statement 
issue is directly joined between the State and the indi- 
vidual, with all the odds in favour of the State. Only the 
uprising of popular sentiment, leading to the democratic 
movement of the nineteenth century, retarded the 
advance of that political juggernaut, the all-conquering 
State. 

It was not only in the domestic affairs of the State that 
this new theory of sovereignty created new problems. In 
the international sphere, the difficulties seemed at first to 
call even more urgently for solution. The period between 
the discovery of America and the Peace of Westphalia in 
1648 was a period of international disorder, rendered 
acute by the variety of aspirations, religious, economic 
and dynastic, which were seeking satisfaction. The 
conduct of wars during this period by mercenary armies, 
in place of the earlier feudal levies, was accompanied by 
an outburst of brutality towards the civil population 
unknown since the Dark Ages, and only possible because 
the earlier restraints upon warfare had broken down. 
When States rejected the authority of the Church in 
secular matters, and when they asserted their self-interest 
in defiance of the welfare of mankind as a whole, a re- 
version to every conceivable type of barbarism was not 
altogether unexpected. As Grotius says in the Prolegomena 
to his De Jure Belli ac Pads: saw prevailing throughout 
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the Christian world a license in making war of which even 
the barbarous nations would havebeen ashamed . Recourse 
was had to arms for slight reasons or no reason; and 
when arms were once taken up, all reverences for hvine 
and human law was thrown away, just as if men were 
thenceforth authorized to commit all crimes without 
restraint.’ 

To this Lawrence in his International Law adds: ‘ When 
his book was published, the worst horrors of the T hir ty 
Years’ War has not taken place. The sack of Magdeburg, 
the tortures, the profanities, the devastations, the canni- 
balism, which turned the most fertile part of Germany 
into a desert, were yet to horrify the world. But all this 
followed in a few years; and men who had lived through 
a whole generation of wars fitter for, Iroquois braves than 
Christian warriors were glad to Usten when one of the 
greatest scholars and jurists of the age told them that 
there was a law that curbed the ferocity of soldiers and 
bade statesmen follow the paths of honour and justice.’ 

Now Grotius was not the only writer who was seeking 
to formulate rules governing the external relations of 
States at this period, nor was he by any means the earliest. 
As has been mentioned before, his debt to Alberico 
Gentili is considerable, whilst there existed prior to both 
an important school of Spanish writers, of whom Victoria, 
Ayala and Suarez are the most important. Nevertheless, 
Grotius’ writings won general acceptance whilst theirs 
did not, and the reasons for this have been given in an 
earlier chapter. Yet it is pertinent to re-emphasize here 
that it was Grotius who, better than any one else, suc- 
ceeded in finding a formula which reconciled natural 
law with State sovereignty. Perhaps the reconciliation 
was not so complete as many of his successors assumed; 
but it provided the starting point for a body of doctrine 
which was evolved without serious challenge during the 
three centuries which followed the publication of his 
book. The statesmen welcomed Grotius’ firank accept- 
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ance of the implications of State-sovereignty. They 
found in him no academic appeal to an outworn concept 
of world-church and world-empire. That was gone, and 
in its place was an assembly of independent sovereign 
States. Those States, however, were bound together by 
natural law, which supplied a pattern of behaviour which 
the States are imperfectly attempting to reproduce in 
their external relations. To this proposition statesmen, 
canonists and jurists could alike give their adherence, 
more particularly because Grotius derived a number of 
the rules of the positive law of peace from Ro man Law, 
to which jurists and canonists alike gave their allegiance. 
Statesmen could accept these principles with complacency 
because they were favourable to theories of absolute 
ownership, which the ruler had now come to associate 
with his control of a defined area, and of the inhabitants 
within it. Furthermore, Grotius emphasized that inter- 
national law was a law between States only and not 
between individuals, directly excluded the internal govern- 
ment of States from its purview and, therefore, indirectly 
supported the irresponsibility of the rulers. Luther Im 
often been condemned for his doctrine of passive obedience 
in the sphere of religion, but precisely the same criticism 
can be brought against Grotius in the sphere of law. In 
both cases the result of the attitude taken up was to exalt 
the power of the State and of its rulers. 

The effect of this basic attitude has been to make 
international law a formal science, accepting the con- 
cept of State-personality without enquiry, and refiuining 
from investigating what sociological reality lay behind it. 
‘ Primarily,’ says Hall, in the first chapter of his treatise 
on International Law, * international law governs the 
relations of such of the communities called independent 
States as voluntarily subject themselves to it. . . . The 
marks of an independent State are that the community 
constituting it is permanently established for a political 
end, that it possesses a defined territory, and that it is 
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independent of external control. It is a postulate of these 
independent States which are dealt with, by international 
law that they have a moral nature identical with that of 
individuals, and that with respect to one another they are 
in the same relation as that in which individuals stand to 
each other who are subject to law. They are collective 
persons, and as such they have rights and are under 
obligations.’ 

It W21S assumed by a good many positivist writers on 
international law that this legal system must always 
remain an imperfect law in the sense that it lacked an 
exterior coercive sanction; for if such a sanction existed, 
the States would have lost their independence, and the 
(♦visting fabric would be replaced by some other — 
perhaps by a world government. The very profundity 
of such a change served to keep it in the furthest back- 
ground, and so in the existing framework of international 
law States found a formidable theoretical defence of their 
existence and continuance. Accordingly, the blunt 
Austinian deduction that international law was not law 
at all since it was not based on coercion was largely 
ignored, as it emphasized too strongly the weakness of 
(he underlying assumptions of that law. If States chose 
to act -habitually in a quasi-legal fashion, that was the 
convincing proof of the existence of law. 

International law, as interpreted by the positivist 
School, is based on the two principles of the absolute 
independence of States in the intematonal sphere, and 
their voluntary subjection to the law. These two prin- 
ciples are obviously complementary, and they lead to 
certain other conclusions which held good so long as 
classic international law was generally applied. Of these 
conclusions, the first is that international law has nothing 
to do with internal changes in the structure of a State. 
Its personality is unchanged by revolutions or changes 
in the form of government in a State. This in turn leads 
to the obligation to refrain from intervening in the 
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internal affairs of another State unless some vital interest 
of the intervening State is threatened. This ‘ live and let 
live ’ principle can only operate without serious strain in 
a reasonably orderly and stable international society, 
where the members are not only upon a footing of legal 
equality but also of roughly equal political potentiality — 
that is to say in a society in which each member regards 
itself as substantially capable of self-development, and 
the members of which are broadly satisfied with the 
territorial limits which had been assigned to them. 
This was broadly true of the European State system prior 
to 1914. Its most vigorous members had an outlet for 
their energies in colonial enterprises outside the continent 
of Europe. Two others had problems of unification to 
solve. Now that the whole of the world is parcelled out, 
so that there are no new fields of colonial enterprise open 
to the more active States, the problem of redistribution 
of territories has become much more acute. This empha- 
sizes the urgent necessity of finding a workable machinery 
of peaceful change, which will take into account the 
natural growth of States as well as problems such as 
access to raw materials and markets, or the thorny issue 
of international migration. 

Another basic principle of international law is that 
agreements solemnly undertaken must be fulfilled. 
International treaties, when violated, could give rise to 
no other right than ultimately a right to use force to 
secure redress. Yet it was generally recognized that 
unless reliance could be placed upon the pledged word, 
the whole fabric of international intercourse would 
necessarily collapse. So far was this principle carried 
that it even governed treaties imposed by threat of force 
on one of the signatories — ^an obvious departure from 
private law principles. At times, the Greater powers 
went to considerable lengths to secure apparent con- 
formity with the principle of Pacta sunt servanda. During 
the Franco-Prussian War, Russia seized the opportunity 
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thus presented to repudiate those clauses of the Treaty 
of Paris of 1856 wldch seriously limited her national 
sovereignty in the Black Sea ports. After the War a 
conference was held which solemnly affirmed that ‘it 
is an essential principle of the law of nations that no 
power can liberate itself from the engagement of a treaty, 
nor modify the stipulations thereof, unless with the 
consent of the contracting powers by means of an 
amicable arrangement.’ Yet simultaneously Russia 
was formally granted the right she had claimed uni- 
laterally to assert. Hall’s comment upon the episode 
is instructive. He declares that the force of the declara- 
tion ‘ may have been impaired by the fact that Russia, 
as the reward of submission to law, was given what she 
had affected to take. But the concessions made were 
dictated by political considerations, with which inter- 
national law has nothing to do. It is enough from the 
legal point of view that the declaration purported to 
affirm a principle as existing, and that it was ffitimately 
signed by the leading powers of Europe.’ A more 
categoric assertion of the formal nature of international 
law could hardly be made. 

However, there were signs in the latter part of the 
nineteenth century that this principle was being subjected 
to considerable strain, and, in consequence, the principle 
of the clausula rebus sic stantibus was more frequently 
enunciated than before. This principle suffered, how- 
ever, from the serious defect that it proved impossible to 
define without recourse to international arbitration 
whether, in a concrete case, there was a change in funda- 
mental circumstances which had been assumed by the 
parties to a treaty. Moreover, the unilateral annexation 
of Bosnia and Herzegovina by Austria in 1908, in clear 
breach of Austria’s international obhgations, indicated 
that, altogether apart from the doctrine of rebus sic 
stantibus respect for the pledged word was weakening, 
and Hall’s comment on this episode that the failure of 
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Europe to take collective action on behalf of its solemn 
obligations did more to impair the values of international 
law as a restraining force on public conduct than any event 
of recent years, seems entirely justified. In the War of 
1914-1918, there were repeated violations of treaty 
obligations, beginning with the violation of Belgian 
neutrality by Germany in 1914. These were justified on 
one or two main grounds, either as cases of State necessity 
or as reprisals for prior violations of treaty obligations. 
Whilst it may be said that violations of international law 
in time of war are perhaps not such direct threats to inter- 
national order as the action of Austria-Hungary in 1908, 
it cannot be denied that cumulatively their effect has 
been very great. Ultimately, all these breaches of inter- 
national law have been excused by the necessity of 
preserving the existence of this or that State at any price, 
culminating in the post-1919 period in acts such as the 
repudiation by Germany of successive portions of the 
Versailles Treaties, by Italy of the Covenant of the 
League and Kellogg Pact in her invasion of Abyssinia, 
and by Japan of the Covenant, the Kellogg Pact and 
the Washington Treaties in her invasion of Manchuria 
in 1931, and again in her invasion of China proper in 
1937 ' 

These acts of lawlessness, in turn, were dwarfed into 
insignificance by the successive and indiscriminate 
infractions of international law by Germany, Italy and 
Japan in the Second World War. 

The third principle wliich follows firom a system of 
international law resting on the conception of absolute 
State sovereignty is that, in the absence of universal 
and comprehensive machinery for the pacific settlement of 
international disputes, ‘ war is the litigation of States.’ 
Thus, international law was compelled to accept the 
fact of war, and following the lead given by the naturalist 
writers, could do no more than seek to mitigate its effect 
by elaborating rules for its proper conduct. Indirectly, 
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therefore, these writers have set the seal of legality and 
normality upon warfare, instead of treating it as a breach 
of international order, which all parties ought to ter- 
minate at the earliest possible moment. This would 
have involved greater emphasis being placed on the 
necessary shortcomings of existing international law and 
a firmer advocacy of peaceful methods of settling inter- 
national disputes. Instead, text-book writers, after dis- 
carding the distinction between just and unjust wars, 
allowed themselves to be side-tracked into discussion of 
the legality of the various methods by which wars could 
be waged. In this discussion they have done little more 
than re-define, in quasi-legal terms, the successive 
developments in the art of warfare which have taken 
place during the last three centuries. It is plain that for 
the future the international lawyer must adopt a more 
outright attitude to war than he has done in the past, and 
instead of regarding it as a regulated contest between two 
litigants, be must define it for what it is: a direct threat 
to the well-being of the international society, substituting 
brute force for the appeal to reason, and solving no 
problem of international intercourse. From this point 
of view, the Nuremberg trials of the Nazi leaders may be 
regarded as a portent, emphasizing that outraged inter- 
national conscience will inflict the very heaviest penalties 
upon those who deliberately plan and execute aggressive 
wars. 

A fourth principle underlying traditional international 
law is that it is limited to relations between sovereign 
States, with perhaps the addition of a few analogous, but 
slightly anomalous communities. The individual as such 
had no existence in the international sphere. He was 
swallowed up in the personality of his State. This 
attitude has worked untold harm. It has thwarted the 
development of a proper consciousness of the inter- 
national society, notwithstanding the rapid multiplication 
of means of transport and communication, and the 
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increasing economic interdependence of units in that 
international society. It has permitted statesmen and 
publicists to personify abstractions, and endow them with 
characteristics, so that ‘ Britain,^ ^ Germany ’ and 
‘ France ^ have come to enjoy mythical attributes as 
collectivities. The identification thus made has been 
greatly exaggerated in the mind of the individual citizen 
and has thus formed a fruitful source of international 
discord, obscuring the real sources of international 
unrest. Furthermore, it has given birth to exaggerated 
theories of State, applicable not only in the international, 
but also in the domestic sphere, leading to the regimenta- 
tion of educated human beings upon a scale, and with a 
thoroughness, not paralleled in the world's history. This 
regimentation has been rendered the more formidable by 
the prodigality of the resources at the disposal of modern 
governments, while the refusal to grant proper status to 
the individuals for whose well-being States exist and to 
horizontal groupings on an international scale has, in 
itself, increased the difficulties of international intercourse. 
Moreover, the irresponsibility of the State to the individual 
in international law has given to the State, or rather to 
those w'ho temporarily control it, a dangerous and 
intoxicating immunity from control which upon occasions 
has been grossly abused. Finally, the personification of 
abstractions has made it possible for international rela- 
tions to be conducted in accordance with a standard of 
morality, based upon a narrow conception of the State’s 
material self-interest, which has long since been aban- 
doned in so far as the individual is concerned. In such 
an atmosphere, the employment of war as an instrument 
of national policy has been regulated only by the necessity 
of organizing public opinion in support of the proposed 
policy. This in turn has given rise to one of the most 
fertile causes of modern international misunderstanding — 
a comprehensive and unscrupulous system of propaganda 
permeating the whole social structure of the modem 
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State. If, however, the reality of the international society 
be accepted, the responsibility of a State for conduct pre- 
judicial to the welfare of that society necessarily follows. 

THE LEAGUE COVENANT AND STATE SOVEREIGNTY 

It is scarcely a matter for surprise that the prosecution 
of a major war brings with it a general desire among both 
belligerents and neutrals for some more secure form of 
international organization than has previously been 
elaborated. Thus the Revolutionary and Napoleonic 
wars were responsible for the Holy Alliance, whilst the 
later stages of the war of 1914-18 produced a heavy crop 
of literature advocating the establishment of a League of 
Nations. Only a few years before, publicists were voci- 
ferous in asserting that the Hague Peace Conferences had 
ushered in a new era in international relations, during 
which mankind could look forward to a long period of 
unbroken peace and steady material progress. They had 
felt equally sure that respect for international law was 
firmly based upon a public opinion whose censure would 
be sufficient to deter the potential lawbreaker. Yet the 
First World War made it necessary to abandon these 
doctrines, which were in fact no more than a late outcrop 
from a pseudo-historical school of jurisprudence, with its 
underlying philosophy of the progressive evolution of the 
human race towards increased law abidingness. 

The newer movement for the closer association of 
States may be regarded as having been launched at the 
foundation of the American League to enforce Peace at 
Philadelphia in June, 1915, closely following a weighty 
address by President Taft upon the same topic. In view 
of the later history of Article 16 of the Covenant of the 
League, it is enlightening to observe that this meeting 
firamed four main points only for a future League. The. 
first declared that aU justiciable questions should be sub- 
mitted to an international judicial tribunal, the second 
added that all other disputes not settled by negotiation 
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should be submitted to a Council of Conciliation for 
decision, and the third article ran: ‘ The Signatory Powers 
shall jointly use forthwith both their economic and 
mihtary forces against any one of their members that 
goes to war, or commits acts of hostility against another 
of the signatories before any question arising shall be 
submitted as provided in the foregoing.’ In order that 
there should be no misconception concerning this article, 
the American League added the following interpretation: 

‘ The Signatory Powers shall jointly employ <hplomatic 
and economic pressure against any of their members that 
threatens war against a fellow signatory without having 
first submitted its dispute for international inquiry, con- 
ciliation, arbitration, or judicial hearing, and awaited a 
conclusion, or without having in good faith offered to 
submit it. They shall follow this forthwith by the joint 
use of their military forces against that nation if it actually 
goes to war, or commits acts of hostility against another 
of the signatories before any question arising shall be 
dealt with as provided in the foregoing.’ The fourth 
article provided for Conferences for the codification of 
international law. 

The entry of the United States into the war brought this 
question more prominently before the Allied Powers, and 
there was a considerable body of opinion in several 
AlHed States prepared to support it. Indeed, already at 
the beginning of 1917 the Allied Powers had signified to 
President Wilson their wholehearted agreement with the 
proposal to create a League of Nations, recognizing the 
benefits which would accrue ‘firom ^e institution of 
international arrangements designed to prevent violent 
confiicts between nations so framed as to provide the 
sanctions necessary to their enforcement, lest an Ulusmy 
security should serve merefy to facilitate Jresk acts of aggression.’ 
How necessary this seemed in 1918 is shown by Lord 
Curzon’s speech in the House of Lords on June 26th, 
1918, defining the attitude of the British Government 
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towards the proposed League. He said: ‘ We must try to 
get some alliance, or confederation, or conference to 
which these States shall belong, and no State shall be at 
liberty to go to war without reference to arbitration, or 
to a conference of the League, in the first place. Then 
if a State breaks the contract it will become ipso facto at 
war with the other States in the League, and they will 
support each other, without any need for an international 
police, in preventing or in repairing the breach of 
contract. Some of them may do it by economic pressure. 
This may apply to the smaller States. The larger and 
more powerful States may do it by the direct use of naval 
and military force. In this way we may not indeed 
abolish war, but we can render it a good deal mpre 
difficult in the future. These are the only safe and prac- 
ticable lines at present, and the lines upon which the 
governments are disposed to proceed.’ 

A further and fuller expression of the same point of 
view is to be found in General Smuts’ pamphlet, written 
in the last days of the War, and entitled The League of 
Nations: A Practical Suggestion. The great value of this 
pamphlet consists in its conception of the League as a 
powerful administrative body, supervising the execution 
of many international undertakings, including that of the 
government of backward populations in the colonies of 
ex-enemy Powers. As far as sanctions are concerned, the 
position of General Smuts was identical with that of 
Lord Curzon. Resort to war in defiance of undertakings 
to the League placed the offender automatically in a 
state of war with aU other members of the League, with- 
out any declaration of war being necessary. 

Tbe publications of advocates of a League of Nations, 
as well as the pronouncements of American and Allied 
statesmen had therefore indicated the desirability (and, 
indeed, the necessity) of establishing a strong League if 
the peace was to be preserved, and the history of inter- 
national intercourse during the inter-war years abun- 
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dantly proved that they were right. As soon as the task 
of drafting the Covenant was undertaken, however, 
difficulties multiplied, and it became necessary to make 
compromises in order to soothe the susceptibilities of 
important sections in the various Allied countries, which 
were by no means happy at the prospect of pooled 
security and the submission of international disputes to 
either a judicial tribunal or a council of representatives 
of member States. Issue was joined at the outset. When 
the text of the Covenant was published in Britain in 
1919, it was accompanied by a Commentary, which 
explained the purpose of the League in the following 
terms: ‘ It is not the constitution of a super-State, but, 
as its title explains, a solemn agreement between 
sovereign States, which consent to limit their complete 
freedom of action on certain points for the existence of 
themselves and the world at large. If the nations of the 
future are in the main selfish^ grasping and warlike^ no instru- 
ment or machinery will restrain them. It is only possible to 
establish an organization which may make peaceful co-operation 
easy and hence customary ^ and to trust to the influence of 
custom to mould opinion.’ This may have been a 
cautious commendation of the Covenant to those sections 
of the community who wished to preserv^e complete 
freedom of action to this country in the future. Yet it 
may represent an official retreat from the aspirations 
which received official blessing in the last year of the war. 
General Smuts, at any rate, and many others with him, 
had expected more, and the whole machinery of sanctions 
against an aggressor had been framed to achieve more. 

With such an introductory explanation, however, it 
was plain that the Covenant itself would show clear 
- signs of compromise between the views of those who, 
like General Smuts and President Wilson, wished to see 
the creation of an effective international authority with 
power to prevent wars of aggression, and those who were 
not prepared to make any substantial concession upon 
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the key issue of State sovereignty. An analysis of the 
articles of the Covenant of the League of Nations will 
show to what extent the views of this second school 
prevailed. Article I, by which the League is constituted, 
is based avowedly upon consent. This, of course, is not 
fundamental, since the original federation of the States 
of the American Union was similarly based on consent. 
There is, however, a fundamental difference between the 
two associations. In the United States there was no 
right of secession, and the American Civil War was 
fought purely upon this issue, which involved the further 
issue whether the States in the American Union, in 
federating, had preserved their sovereignty unimpaired 
or not. In the Covenant, however, express provision was 
made for the withdrawal of States on giving two years’ 
notice. Why was this provision inserted, unless for the 
express purpose of preserving complete freedom of 
action to members in the future? This provision, it is 
significant to notice, was not in the original draft of the 
League Covenant. Its insertion shows the extent to which 
States, in the first months of peace, were already weakening 
in the desire for the preservation of peace based upon an 
effective internation^ authority. Sir Frederick PoUock, 
in commenting upon this part of Article I, says: ‘ The 
provision for withdrawal from the League at two years’ 
notice was not in the Draft. It does not seem very likely 
to be acted upon; if the League were to break up it would 
break in a different fashion, and so long as it holds firm 
one can hardly conceive what should make it desirable 
for any one State to secede. Nevertheless, this clause 
is important in so far as it clearly shows that the League 
is a concert of independent Powers and not a federal 
union, and does not aim at establishing a supemational 
government. There is a school of publicists who may 
regret this, including some able Americans who know 
everything about the higher politics except that Europe 
is not America, and the Supreme Court of the United 
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States is not a pattern that can be reproduced to order. 
Peradventure their ideal may become practicable a 
century or two hence, unless the whole of our political 
machinery has become as obsolete as feudalism, which 
it may then be for anything we know. What is certain is 
that the time is not ripe at this day for a cosmopolitan 
federation. It may be added that the formal ease or 
difficulty of rescinding a compact has no constant relation 
whatever to its stability in practice. Many partnerships 
at will, many lettings determinable at half a year’s notice 
or less, many tenures of offices held at pleasure or 
renewable at short intervals, have lasted over a genera- 
tion or more, as any man of business can avouch. Let us 
hope that a hundred years hence the clerk in charge of 
the file of withdrawal notices at the Secretariat of the 
League may be as hard to identify as was in the early 
nineteenth century the clerk of sessions in the old Court of 
Common Pleas. On the other hand we know too well 
that no peace or alliance was ever made perpetual by 
calling it so, not to .speak of marriage or other examples 
in the sphere of private affairs.’ 

These observations obviously reflected the view pro- 
pounded in the official Foreign Office commentary, and 
unquestionably represented opinions then widely held, 
both in Great Britain and elsewhere. The references 
to American publicists are singularly unfortunate, for 
the history of the League has proved that they were 
right, and that Sir Frederick, in this instance, was wrong. 
The machinery of withdrawal has been one of the few 
parts of the League’s machinery which was thoroughly 
understood and used in subsequent years, whilst the 
concluding observations relating to old-established English 
institutions, based on the community of interest of the 
parties, were ignored. In dealing with States, the verdict 
of history is against Sir Frederick. By several notable 
examples, the lesson has been taught that confederations 
are of a less permanent character than federations. Had 


153 



Making international law work 

the views of the opponents of the American Federalist? 
prevailed, the American Civil War would not have been 
fought, and the United States would not exist to-day. 
That the League of Nations suffered the same fate as the 
Germanic Confederation established in 1815 need sur- 
prise no one. Yet in the second half of the nineteenth 
century, Germany was unified with a different constitu- 
tion, this time based on overriding and centralized force. 
It is surprising that the moral of these two experiments 
was so completely overlooked. 

One further point in the first Article deserves notice. 
It provides that any fully self-governing State, Dominion 
or Colony not named in the Annex may become a 
Member of the League if its admission is agreed to by 
two-thirds of the Assembly, provided that it shall give 
effective guarantees of its sincere intention to observe its 
international obligations, and shall accept such regula- 
tions as may be prescribed by the League in regard to its 
military' and naval forces and armaments. 

The second part of this provision affords little difficulty 
since the League failed to secure disarmament. Yet it is 
interesting to note that no attempt was ever made to 
define in general terms what was meant by an intention 
to observe its international obligations, which pre- 
sumably was intended primarily to secure loyalty to the 
Covenant. As PoUock aptly says, in discussing the 
Article as a w'hole, it was intended to create a club, yet 
no one has yet seriously contended that even a national 
State, where there is more identity of interest between 
members than there was in the League, can be effectively 
governed on club principles. From whatever . point of 
view th6 subject is approached, the conclusion is reached 
that the representatives of the States who accepted the 
Covenant disliked the idea of the application of force to 
a recalcitrant member. This reticence could not have 
been due to inherent dangers of such a course, since, in 
the Allied and Associated Powers were all powerful, 
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and the emergence of Italy, Japan and Germany as 
irreconcilable and strong opponents of the League idea 
had then been contemplated by no one. Yet this attitude 
can be explained with ease, if allowance is made for the 
uneasiness of the victorious nations at policies which 
might inconveniently limit their own freedom of action 
in the future. It was for this reason that they were not 
prepared to make any real concession upon the cardinal 
question of State sovereignty. This was the more un- 
fortunate since in 1919 there was an identity of interests 
among the framers of the League Covenant which was 
never subsequently approached. At that time, more- 
over, the task of making the coercive authority of the 
League an effective reality would have been incomparably 
easier than it was when, belatedly, the League decided 
to make an experiment with sanctions during the 
Abyssinian War. 

Articles 2 and 3 of the Covenant created the organs of 
the League — ^the Assembly, the Council and the Secre- 
tariat. Two important issues are wrapped up in these 
Articles, and neither of them has received the attention 
merited by their importance. In the words of President 
Wilson, the War of 1914-1918 was fought ‘ to make the 
world safe for democracy.’ The concession made to this 
principle in Article i of the Covenant [self-governing 
State) was whittled away in the practice of the League 
of Nations, and not even the drafters of the Covenant 
intended. that the citizens of the member States should 
have any say in the selection of the representatives of 
their States in the League of Nations. Representatives of 
States, both to the Council and to the Assembly, were 
nominated by the government of the day without any 
reference whatever to the peoples of those States. Not 
infrequently, therefore, the utility of a member’s contri- 
bution to League proceedings was seriously injured by 
the common knowledge that he represented a govern- 
ment which no longer fully possessed the confidence of 


155 



MAKING INTERNATIONAL LAW WORK 


his country. Among the lesser States, this was a more 
frequent defect than among the Greater powers. Yet there 
were occasions when the influence of even the French 
delegates was limited in this way. On this question, the 
Constitution of the United States offers a pertinent 
object lesson. Originally, representatives of the States in 
the Senate were elected by the legislatures of the States. 
When it was found that this indirect election impaired 
the authority of the Senators, a constitutional amendment 
substituted direct elections, and the result has been a 
steady increase in the authority of the American Senate. 
There were, indeed, critics of the League Covenant in 
1919 who were puzzled by this decision, but their criti- 
cisms received little publicity. Pollock’s comment on 
this point is instructive. He says: ‘ Independent powers 
deal with one another through their governments and 
not otherwise. ... In the strict theory of international 
law the government of every State is as regards every 
other State an indivisible and impenetrable monad.’ 

This fundamental defect could scarcely have been 
more neatly put. It petrified and canonized an abstrac- 
tion. States are sovereign persons in international law, 
and therefore everything which in any way impairs 
that sovereignty must be uncompromisingly opposed. 
The psychological consequences were disastrous. The 
peoples of member States regarded the League as some- 
thing remote, alien, and at times actually hostile to their 
national interests, and statesmen assembling at the League 
preserved a dangerous freedom. They were accountable 
only to their own colleagues, from whom they received 
instructions. This, in itself, was fatal to any true growth 
of League authority. More than any other factor, this 
state of affairs hindered the formation of any true inter- 
national opinion upon the great issues of the day. Even 
in the early days of the League’s existence Lord Cecil 
was conscious of this defect, and suggested that, in 
addition to the Council and the Assembly, there should be 
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a third body of representatives popularly elected. But his 
proposal failed to secure any measure of support from 
the governments of the day, and it therefore lapsed. 

StiU a further concession was made to State sovereignty 
in Article 5 of the Covenant by the requirement of 
unanimi ty in the Assembly and Council, except in certain 
specified cases. On this the official British Commentary 
says: ‘ At the present stage of national feeling sovereign 
States will not consent to be bound by legislation voted 
by a majority, even an overwhelming majority, of their 
fellows. But if their sovereignty is respected in theory, it 
is unlikely that they will permanently withstand a strong 
consensus of opinion, except in matters which they consider 
vital.’ 

The last qualification was unfortunate. Even prior to 
1914, many of the leading States of the world had signed 
arbitration treaties, reserving only questions of national 
honour and \dtal national interests, and the Commentary 
therefore suggested that the Covenant represented little, 
if any, advance upon this system, and that when a 
powerful State considered that a vital interest was 
involved, the Assembly could take no concerted action, 
and the recalcitrant State would therefore preserve its 
freedom of action. In addition to the Assembly, the 
Council could make recommendations to the disputing 
parties, but it is hard to see in what particular, apart 
from its character as a permanent institution, the Council 
differed in substance from a pre-war Congress, and 
again unanimity was normally required. Admittedly, 
this issue is by no means a simple one; for it would have 
been productive of the most serious consequences had it 
been possible for a majority of the smaller powers to 
commit the Greater ones. Though it should not have 
been impossible to devise some method of representation 
to meet this difficulty, there is no evidence that the 
problem was ever approached from this point of view. 

Article 8 contains the well-known provisions for dis- 
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armament together with a declaration that ‘ the members 
of the League agree that the manufacture by private 
enterprise of munitions and implements of war is open to 
grave objections.’ The history of this Article supplies the 
key to the true attitude of members towards the obliga- 
tions they had undertaken. If members intended the 
Covenant to be a real guarantee against aggression, then 
disarmament beyond what was required to discharge the 
international obligations of the member States under it, 
including due precautions against the attack from a non- 
member, followed automatically. The attitude of mem- 
bers at successive sessions of the Disarmament Conference 
made it clear, however, that they did not regard the 
Covenant in this light, and it therefore followed that no 
agreement on disarmament was possible. Finally, the 
condemnation of the private arms traffic was regarded as 
an interference with the domestic affairs of sovereign 
States, and the part of the Article in which provision 
was made for the elaboration of machinery to suppress 
such traffic, was allowed to become a dead letter. The 
attitude of the members upon the crucial question of 
disarmament having been so clearly demonstrated, it 
was therefore only to be expected that Article lo, guaran- 
teeing the territorial integrity of members, proved equally 
valueless. 

Under Article 14 of the Covenant provision was made 
for the establishment of the Permanent Court of Inter- 
national Justice with competence ‘ to hear and determine 
any dispute of an international character which the 
parties thereto submit to it.’ The Statute of the Permanent 
Court, when drawn, affirmed categorically the inviola- 
bility of State sovereignty. ‘ Only States,’ declares 
Article 34, ‘ or Members of the League of Nations can be 
parties in cases before the Court.’ Thus, any case, in 
which primarily not States, but individuals, companies 
or groups which were not recognized as subjects of inter- 
national law, were involved, could come before the 
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League Court only if it was adopted by a State or 
member of the League of Nations. 

Article 19 of the Covenant provided that the Assembly 
should have power to give advice on the reconsideration 
of treaties which had become obsolete, and on the con- 
sideration of international conditions the continuance of 
which might endanger the peace of the world. This 
Article proved such a potential source of embarrassment 
to members that, apart from two instances when it was 
unsuccessfully invoked, it was never used. It plainly 
indicated two things: a general supervisory jurisdiction 
of the League in the general interest of the international 
society and a possible limitation upon State freedom of 
action. For both reasons, it was generally disliked. 

Finally, it should be noticed that the humanitarian 
activities of the League set out in Articles 23 and 24 were 
organized on a voluntary basis, that is to say, the League 
could arrange conferences and prepare conventions, and 
the members could adopt their conclusions or not as they 
chose. Even in this field, remote as it is from the central 
issues of power politics, the record of the League has not 
been impressive, and the host of unratified Labour con- 
ventions indicates that the conception of State sovereignty 
protects not only the arbitrament of force, but equally a 
good many vested interests which find it convenient to 
take shelter behind the national cloak. 

The main justifications for the form which the League 
Covenant assumed were two. It was said that it was the 
utmost that was possible at the time; and it was hoped 
that once the League was established, the habit of 
legality and a League attitude of mind would grow. 
Whilst the first proposition is undoubtedly true, the 
second aspiration was not achieved, and it was unfortu- 
nately not realized in 1919 that if the Covenant was the 
utmost which could be secured then, it was scarcely to 
be expected that Powers could be prepared to go further 

159 



MAKING INTERNATIONAL LAW WORK 


when the shadow of the great catastrophe which had 
brought it into existence had passed away. 

NATIONAL SOVEREIGNTY AND THE FAILURE 
OF THE LEAGUE OF NATIONS 

The League may be said to have been established for 
two main purposes: First, the settlement of disputes which, 
if left to the contesting parties, would lead to war; and 
secondly, in consequence of the achievement of the first 
purpose, the attainment of security within the collective 
system. As has been shown in a previous Chapter, these 
two objects are not the only conditions on which the 
maintenance of world order depends. There was no 
adequate machinery for peaceful change, and questions 
such as the promotion of international trade by the 
removal of trade bairriers, and problems such as cur- 
rencies and access to raw materisds and markets, do not 
seem to have received extended consideration from the 
founders of the League, although from time to time the 
League has been compelled to take partial cognizance of 
these matters. Even judged upon its two avowed main 
objects, however, the League of Nations failed com- 
pletely; and foremost among the reasons for that failure 
the conception and reality of State sovereignty must be 
mentioned. 

To take the question of the settlement of disputes 
first, the League, in the early years of its existence, 
handled several disputes firmly and with credit. Several 
of those disputes and the methods by which they were 
settled are well described by Mr. Conwell Evans in his 
monograph, The League Council in Action. Thus there 
was the dispute in 1920 between Sweden and Finland 
over the Aaland Islands, the narrowly averted war 
between Yugoslavia and Albania in 1921, or the Mosul 
dispute between Great Britain and Turkey. It is necessary 
to recognize, however, that a dispute such as that between 
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Sweden and Finland would not in any event have led 
to war, whilst the others, occurring so soon after the 
First World War, would not have been permitted to 
lead to a general weur, even without a League. Let us 
admit, what Mr. Gonwell Evans strenuously maintains, 
that the existence of the League machinery proved 
most valuable in providing for the separation of the 
combatants. Is there any reason to suppose that identical 
telegrams from Great Britain, France and Italy would 
in those days have proved less effective? The truth of 
the matter is that the League has been given credit in 
the books for a number of settlements which could have 
been made as effectively, and as speedily, under the 
system of pre-1919 diplomacy. It was not for the settle- 
ment of disputes of this kind that the League came into 
existence, but to avert the threat ofwar in serious disputes 
between major Powers. 

In those early days, however, there were disputes 
involving greater League Powers which were less credit- 
ably disposed of. In October, 1920, Polish troops seized 
Vilna, which had been allotted by the Allies to Lithuania. 
The circumstances were rather confused. When the 
First World War ended, hostilities between Poland and 
Russia continued, and the Supreme Council of the Allies 
was therefore unable to fix a permanent Eastern frontier 
for Poland, but indicated a provisional frontier, known 
as the Curzon line, which excluded Vilna. In April, 
1919, Poland captured Vilna from the Russians, but it 
was retaken in July, 1920, and ceded by the Russians to 
Lithuania. In the following month Polsmd took the 
offensive and recaptured Vilna, meeting with some armed 
opposition in the process. Whilst the war against Russia 
was still in progress, Poland appealed to the League 
against the opposition she had encountered from Lithuania. 
Eventually Ae League Council requested the two parties 
to desist from fighting and to withdraw to a line which 
still left Vilna in the possession of Lithuania. Poland, 
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however, ignored the Council’s order, and continued the 
invasion of Lithuania in spite of an appeal to the League 
by Lithuania (who was not yet a member). The League 
had already decided to send representatives to the area 
of dispute, and to see that the provisional line drawn by 
the Coimcil should be respected. Yet before the League 
representatives could carry out their instructions, a Polish 
general seized Vilna and remained there in defiance of 
the Western Powers. When Poland’s campaign against 
Russia was crowned with victory shortly afterwards, and 
Poland’s eastern frontier was at last secured, all pretence 
of seeking to oust her from Vilna was dropped. The first 
of the smaller Powers had been thrown to die lions and a 
precedent had been set. In 1923 the Conference of 
Ambassadors coolly ignored the League and awarded 
Vilna to Poland. 

Mr. Conwell Evans, in describing the unsatisfactory 
handling of this episode by the League, is inclined to 
explain it on the ground that the League was in its 
infancy, and that the Supreme Allied Council was then 
regarded as the dominating factor. Admitting the 
first point, the second is in itself noteworthy. Poland, at 
war with the U.S.S.R., had nevertheless been able to 
defy Great Britain and France, at that time in unques- 
tioned control of Western Europe, and had successfully 
despoiled Lithuania in opposition to the Western Powers. 
The reason is not far to seek. France had no desire to 
hamper the activities of her ally, engaged as she was in a 
life-and-death struggle with Russia, and the mis handling 
of the Vilna dispute, as Mr. Conwell Evans points out, 
can be traced directly to this cause. That in itself was a 
sinister fact. There was in fact no League policy through- 
out the incident. The various Powers concerned simply 
used the League machinery to further their own policies. 
Since, in this case, the policy of one of the dominating 
Powers did not coincide with the interests of the League, 
the League suffered, and this experience was repeated in 
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numerous instances in the interval between the First and 
Second World Wars. 

It may be said that Poland in 1920 gave the League 
its first lesson in power politics. Three years later, 
Mussolini was able to follow the Polish precedent and to 
drive home the lesson that the League could give no 
security to small Powers unless some of the Greater 
powers identified their national interests with those of the 
League and of the threatened smaller Power. Once 
again the succession of events plainly point their own 
moral. For some time after the end of the 1914-18 War 
Albania’s boundaries remained undefined. Eventually 
the Ambassadors’ Conference appointed a commission 
for the purpose of settling them, and at the end of August, 
1923, the Italian members of the Commission were 
ambushed on Greek territory and killed. Amongst them 
was General Tellini. The Italian Government, as it was 
entitled to do, held the Greek Government responsible, 
and presented a number of demands to which a reply 
within twenty-four hours was required. The note was 
dictatorial in form, and the fifth paragraph required 
Greece to pay Italy 50,000,000 lire within five days as 
compensation. Greece replied within the time specified, 
accepting four out of seven demands, but rejected three, 
including the demand for an indemnity. The Greek 
Government added, however, that if Italy was unwilling 
to accept her point of view she was prepared to appeal 
to the League and to abide by its decision. This reply was 
considered .inadequate by Italy, who ignored the 
invitation to refer the matter to the League; the Italian 
fleet bombarded Corfu and subsequently Italian forces 
occupied the island. Meanwhile Greece had appealed to 
the League without mentioning the bombardment. 

The subsequent history of the dispute shows the im- 
satisfactory shifts and expedients to which the League was 
already compelled to resort in such cases. No attempt 
was made to induce or compel Italy to evacuate Corfu 
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before the issue in dispute was discussed. This was due 
to the fact that Mussolini had plainly indicated that if 
the issue was left to the Ambassadors’ Conference, he 
would evacuate Corfu as soon as the indemnity was paid, 
whereas if the League interfered he would stay there 
indefinitely. These were strange statements from the 
head of a member State, but Mussolini had already 
decided that the League could be defied, and history has 
proved his diagnosis justified. In spite of a bold speech 
by Viscount Cecil, the League Council tamely acquiesced 
in the situation, contenting itself with a discussion of the 
measure of Greek liability. Meantime the Ambassadors’ 
Conference was doing the same thing, and when the 
recommendations of the League Council on this point 
were presented, they were first accepted, and then 
modified in circumstances which have given rise to the 
suspicion that the Ambassadors’ Conference struck a 
bargain with Mussolini to evacuate Corfu in return for 
an increased indemnity. As a result, a powerful member 
had openly flouted the League, a dispute between two 
members had been setded outside the League, and the 
League had even failed to condemn the obviously 
unlawful conduct of Italy. For all practical purposes 
Italy ceased to operate in accordance with League prin- 
ciples after 1923, and her withdrawal in 1937 might 
well have been antedated by fourteen years. It would 
have at any rate saved the League some further 
humiliations. 

Once again the observer wonders why no League 
settlement was possible in this case. The excuse com- 
monly given was that the Conference of Ambassadors in 
fact settled the matter more quickly and smoothly than 
the League could have done. Such reasoning suggests 
that already in 1923 the practical ineffectiveness of the 
League was recognized, and that the older methods of 
diplomacy were preferable — and as yet the League was 
only four years old! The inference seems inescapable that 
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from the beginning the major Powers regarded the 
League merely as an instrument of national policy. If 
one examines the ulterior motives of the settlement, one 
finds a covert sympathy between Great Britain and Italy, 
recently rescued from Communism, and a coolness 
between Great Britain and France, due to the latter’s 
recent occupation of the Ruhr. Even France on this 
occasion was lukewarm in her support of the League; 
for her own occupation of the Ruhr had been regarded 
by Great Britain as illegal, and awkward comparisons 
between that exploit and the Corfu incident could be, 
and, in fact, were made. 

So far the violators of League principles had been ex- 
AUied Powers operating in Europe within a fairly narrow 
compass. The extent to which the desire for the preserva- 
tion of international order had waned was revealed to the 
world in 1931 when Japan seized Manchuria. The con- 
clusion of peace in 1919 had brought many disappoint- 
ments for Japan. German rights in Shantung had been 
surrendered, but the Washington Conference prevented 
Japan from obtaining them. Meanwhile, the growth of 
Soviet influence in China provoked intense anxiety, more 
especially in view of the steadily increasing anti-Japanese 
attitude of Chinese nationalism. This was a problem of 
major importance for Japan, who obtained large supplies 
of raw materials and foodstuffs from China, and who 
looked hopefully, to the eventual domination of the 
Chinese market. It was a problem which, prior to 1931, 
a strong League might have tackled in a generous and 
constructive spirit. Nothing was done, however, and in 
.1931, profiting from the acute economic distress of Great 
Britain and the United States, Japan made a forward 
move in Manchuria. Baldly stated, the Manchurian 
question from the standpoint of the League may be sum- 
marized as follows; In September, 1931, hostilities 
between Chinese and Japanese troops broke out at 
Mukden, and within a short time afterwards Japan had 

165 



MAKING INTERNATIONAL LAW WORK 

overrun Manchuria. The Chinese Government took all 
possible steps to suppress provocative acts in China 
proper, and Chinese public opinion placed considerable 
faith in the strength of their case when it was presented 
to the League under Article 1 1 of the Covenant, according 
to which it is the ‘ friendly right ’ of any member to bring 
to the notice of the League any circumstance threatening 
international peace. The Council held several sessions 
(without public debate) and eventually it was decided to 
send the Lytton Commission (in which the United States 
had agreed to participate) to investigate the question on 
the spot. Before the Commission arrived, however, Japan 
had set up the puppet state of Manchukuo, thereby 
making a retreat by her impossible. Later, China 
appealed again to the League under Article 15 of the 
Covenant which provides for League jurisdiction over 
disputes between members likely to lead to a rupture 
(no declaration of war having been issued by either side). 
In accordance with this Article, the Council referred the 
dispute to the Assembly, which accepted the policy of the 
United States not to recognize any situation, treaty or 
agreement brought about by the use of force and con- 
trary to existing international obligations. When the 
Lytton Commission reported, its findings were promptly 
denounced by Japan, which recognized Manchukuo and 
announced her intention of withdrawing from the League. 
Meanwhile the Lytton Report was submitted to the 
Council. It was divided into two parts, the first part 
being an analysis of past events and the second com- 
prising recommendations for the settlement of the dispute. 
Since it was obvious that the League was not in a position 
to take effective action, there ensued a long wrangle over 
the first part of the report, at which both the Chinese and 
the Japanese representatives were present engaging in an 
acrimonious dispute. Finally, in February, 1933, the 
issue having been referred to the Assembly, that body 
drew up a report which in fact constituted a censure of 
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Japan, and then set up a Committee to examine the 
proposals contained in Chapters IX and X of the Report 
of the Lytton Commission. That Committee never even 
assembled, and beyond that the League made no attempt 
to settle the dispute, and the subsequent encroachment of 
Japan in Jehol and North China failed to evoke even a 
formal protest from the members of the League. 

Lord Lytton has pointed out the folly of this irresolu- 
tion. Had the facts of the Report been accepted, the 
League would have been spared the long dispute between 
the contestants, and since the Report carefiilly abstained 
from condemning Japan, it might still have been possible 
to secure Japan’s co-operation in a settlement. However 
slender the possibility, it should have been tried. In 
Lord Lytton’s words, ‘ the long delay in coming to 
agreement about the facts, first in the Council and sub- 
sequently in the Assembly, naturally led the Japanese to 
believe that a face-saving formula would eventually be 
adopted; if that was not intended, why the delay, because 
there never was any question of the League not a.ccepting 
the findings of its Commission? The final result, therefore, 
was not only disappointing to Japan, but the form of the 
resolution was wounding to her national pride. In the 
circumstances she had no option but to resign firom the 
League, and in doing so she had many sympathizers in 
other countries. Finally the fact that her resignation was 
accepted after the expiration of two years was equivalent 
to an exoneration by the Assembly of the very facts on 
account on which it had condemned her two years 
previously, since Article i of the Covenant provides that 
a State member may only withdraw from the League after 
two years’ notice of its intention so to do, provided that 
all its international obligations and all its obligations 
under this Covenant shall have been fulfilled at the time 
of its withdrawal.” Nothing, of course, can compel a 
nation to remain a member of the League of Nations 
against its will, but it can be prevented firom resigning 
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if the conditions laid down in the Covenant have not 
been fulfilled. If, in the opinion of other members, a 
State has not fulfflled “ all its international obligations 
and all its obligations under the Covenant ” it can be 
“ declared to be no longer a member of the League ” 
under Article i6, par. 4. For the Assembly to pass a 
resolution in 1933 in effect declaring Japan had violated 
her obligations under the Covenant and then accept her 
resignation in 1935 was to stultify the League and to 
show the world that it could be successfully defied.’ 

Lord Lytton hardly goes far enough. Already in 1920 
and in 1923 Poland and Italy had shown that the League 
could be successfully defied, and the Manchurian episode 
offered merely another instance that the League could 
not guarantee the territorial integrity of its members. 

The conquest of Abyssinia by Italy leaves still less scope 
for discussion. There is evidence to show that Mussolini 
intended to annex it as early as 1931. Possibly the 
Japanese incursion into Manchuria was already pregnant 
\vith significance for the Fascist Grand Council. Prepara- 
tions for the campaign were undertaken in the full blaze 
of publicity, and the Walwal incident may therefore be 
ignored. Italy subsequently admitted that she wantonly 
provoked war with a fellow member of the League with 
the intention of annexation, and all efforts at mediation 
were therefore brushed aside. When hostilities broke out 
Abyssinia appealed to the League, and Sir Samuel Hoare 
in an impressive speech at Geneva gave an authoritative 
enunciation of League principles. It seemed probable 
that at last the nadir of the League fortunes had been 
passed. This time the violation of League principles had 
surely been too direct. Disillusionment came swiftly, 
however. The notorious Hoare-Laval proposals of 
December, 1935, startled the public opinion of the world 
by proposing a dismemberment of a member of the 
League. For once, public opinion in both Great Britain 
and France expressed itself tmequivocally in opposition 
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to this masterpiece of cynicism. Both Hoare and Laval 
were driven from office, but the real view of the British 
Cabinet as a whole could be deduced from Mr. Baldwin’s 
speech of apology to Parliament and from the subsequent 
return to office of Sir Samuel Hoare shortly afterwards. 

At the moment, however, the British people had not 
only condemned Sir Samuel Hoare, it had also un- 
mistakably expressed its desire to see Mr. Eden appointed 
as his successor, and that wish at least was gratified. Mr. 
Eden was generally regarded as possessing a genuine 
desire for effective League action, and that desire was 
shortly afterwards satisfied by the decision of the League 
to impose economic sanctions upon Italy. A detached 
observer would perhaps notice that since Italy’s army of 
invasion had now for the most part passed through the 
Suez Canal, there was necessarily a cessation of the 
abnormal dues which had been extracted by the share- 
holders during the period, of preparation. He might also 
notice that the Italian invasion was proceeding much 
more quickly than the European experts had believed 
possible, and the threat to Egypt and the route to India 
of an Abyssinia entirely under Italian domination was 
unmistakable. Already an important concentration of 
British warships in the Mediterranean had occurred, and 
the Italian attitude had become so menacing that they 
had been removed from Malta to Alexandria. Pre- 
viously, Mr. Baldwin had committed himself to the 
proposition that ‘ sanctions mean war ’ — a deduction 
justifiable by the course which events were taking. 
Accordingly, the scope of the embargo on exports to 
Italy was limited so as to exclude oil. Lack of this com- 
modity must necessarily have crippled the Italian 
invasion of Abyssinia; closure of the Suez Canal would 
have been its deathblow. Even if, in desperation, Italy 
had declared war, her position would have been hopeless; 
for Great Britain had secured guarantees firom the 
Mediterranean League members that their harbours would 
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be available for the British fleet. Why, in the circum- 
stances, the Mediterranean was not sealed at both ends, 
and the aggressor left to her fate, has never been explained. 
This was probably the last moment when collective 
security could have been realized. Why was this chance 
deliberately thrown away by Great Britain when the 
League’s policy coincided with her national interests, 
and when France had at last been reluctantly dragged in 
the wake of British policy? 

Whatever the reason, for the time being the indepen- 
dence of Abyssinia was extinguished and the worst fears 
of the smaller States were realized. Membership of the 
League, from a coveted right, had become a liability. 
It exposed them to the wrath of powerful international 
bandits and offered no corresponding advantages. Re- 
armament became general, defensive alliances were 
hastily renewed, and new ones were concluded. The 
League was moribund. 

There is no need to trace in detail the later states of the 
League’s disintegration. The Spanish War and the Sino- 
Japanese War which began iu 1937 ^o^h emphasized the 
collapse of the League machinery. The year 1938 made 
it plain that another World War was inevitable if the 
ever-increasing demands of the Fascist Powers were to be 
resisted. All the hopes to which expression had been 
given in 1919 were dead. The League had foundered 
on the rock of national sovereignty, and until the hard 
lesson was learned that there can be no compromise 
between national sovereignty and international order, no 
fturther progress was possible. 

THE PROBLEM TO-DAY 

Now that the Second World War has ended, the human 
race aijoys a second chance to organize an ffndnriTig 
system of inteihational order, and a new and terrifying 
urgency has been given to the problem by the invention 
of atomic weapons. Henceforth war between in^or 
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Powers threatens human existence itself. We are on the 
threshold of an age in which successive inventions can 
make die continuance of life on this planet an impossi- 
bility. In such circumstances the only possible goal of 
human endeavour has become the establishment of a 
world order which will make the prosecution of national 
antagonisms by means of warfare an impossibility. Thus, 
the task is at once greater and more urgent than it was 
in 1919. At the conclusion of the First World War, it 
was still possible to think of States progressively learning 
law-abiding habits, and so strengthening the links which 
bound them together. To-day, the choice is between a 
third, and greater, world conflict in which, if humanity 
survives, it will almost certainly be organized within a 
single, conquering, all-powerful State and a final, and 
successful, attempt to organize effective world govern- 
ment by surrender of the necessary powers by each 
independent State. In either case, the conception of 
national sovereignty, as it existed in 1939, is obsolete. 
Either States retain their freedom to make war or they 
surrender it. If they surrender it, it matters littie whether 
they are still styled “sovereign” States or not. They 
certainly will not be independent, and equally certainly, 
they will not be sovereign in the Austinian sense of the 
term, for they will be habitually subject to a higher 
authority in several of their most important functions. 

The magnitude of the change is so great that, as yet, 
the ordinary citizen has not grasped it, any more than 
he has grasped the terrifying destructive qualities of the 
atomic bomb, and similar methods of waging war. Yet 
the resulting revolution in human existence will be 
greater than that which followed the collapse of the 
Roman Empire or which followed the Industrial Revolu- 
tion. The atomic age is upon us and will have the most 
far-reaching eflfects upon every aspect of human society. 
It makes the pursuit of conflicting foreign policies by 
individual nations a matter of immediate concern to 
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every human being; for the survival of individuals any- 
where is involved in the outbreak of another world war. 
If the progress of modern invention should lead powers 
of the first rank to concentrate upon their own individual 
security by striving to retain a monopoly of these new 
instruments of devastation, then nothing can be more 
certain than that we are about to enter upon a deadlier 
armaments race than any which the world has so far 
seen. In Great Britain, at any rate, it would seem that 
the present position is plainly perceived; for during a 
memorable debate on foreign affairs in the House of 
Commons during November, 1945, Mr. Eden pointed 
out that traditional views of national sovereignty were 
now completely obsolete, whilst Mr. Bevin went a 
good deal further, and made the most striking and 
courageous contribution towards the solution of the 
problem which any responsible Minister in any country 
has so far made. After pointing out that before the 
War of 1939-45 he had supported M. Briand’s scheme 
of a United States of Europe as a step along the road to 
world unity, he added: 

‘ (Mr. Eden) said there must be established a rule of 
law. The law must derive its power and observance 
from a definite source, and in studying this problem I 
am driven to ask, “ Will law be observed if it is arrived 
at only by treaty and promises and decisions as at present 
arranged? ” In all the years this has broken down so 
often. I trust it will not break down again, but if it is 
not to break down again, I think it must lead us still 
farther on. In other words, will the peoples feel that it 
is their law if that law is derived and enforced by the 
adoption of past methods, whether the League of Nations 
or the Concert of Europe, or anything of that kind? 

‘ The illustration was drawn of the constitution of the 
United Kingdom, which took many years to establish. 
Where docs the power to make law actually rest? It is 
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not even this House, it is certainly not the executive; it is 
the votes of the people — they are the sovereign authority. 
It may be interesting to call attention to the development 
of the United States of America. Originally, when the 
States came together, they met as States with separate 
governments, but they soon discovered that they had 
little or no power to enforce their decisions, and it is the 
enforcement of the decision that is the real difficulty in 
world law, or any law. It is the sanction. They then 
decided, for the purpose of conducting foreign affairs, 
taxation for defence and federal purposes, for the regula- 
tion of conamerce, that they wovdd create a federal body 
and in that body there would be direct representation of 
the people, not through the thirteen states, but direct 
from the people to the federal Parliament of the country. 
So from the outset the United States drew its power to 
make laws directly from the people, 

‘ In South Africa, to get peace and development there 
had to be a federal Parliament, and it had to rest on the 
votes of the people direct to that Parliament. We have 
benefited at any rate from that great decision on two 
great occasions, because that great country had the 
foresight tb build up on the votes of the people. Australia 
built up the Feder^ Parliament on the same lines. . . . 

‘ Therefore, when you turn from all the things you 
have built up — ^the League of Nations, or your constitu- 
tions — I feel we are driven relentlessly along this road: 
the necessity of a new study for the purpose of creating a 
world assembly, elected directly from the people of the 
world as a whole, for whom the Governments who form 
the United Nations are responsible and who, in fact, 
make the world law which they, the people, will then 
accept, and be morally bound and 'w^ng to carry it 
out. For it will be by their votes that the power will have 
been derived, and the taxation provided, and it will be 
for their direct representatives to caiTy it out. 

‘ You may invent all sorts of devices to decide who is 
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an aggressor but, after all the thought you can give it, 
the only repository of faith I have been able to find to 
determine that is the common people. There has never 
been a war yet which, if the facts had been put calmly 
before the ordinary foUc, could not have been prevented. 
The fact is they are kept separated. 

‘ The common man, I think, is the great protection 
against war. The supreme act of government is, after all, 
the horrible duty of deciding matters which affect the 
life or death of the people. That rests in this House as 
far as this country' is concerned. I woxild merge that power 
into a great power of a directly elected world assembly, 
in order that the great repositories of destruction and 
science on the one side may be their property to protect 
us against its use; and, on the other hand, it could easily 
determine in the ordinary sense whether a country was 
going to act as an aggressor or not. 

“ I am willing to sit with anybody, of any party, of any 
nation, to try to devise either a franchise or a constitu- 
tion — -just as other great countries have done — ^for a world 
assembly with a limited objective — ^the objective of 
peace. Once you can get to that stage I believe we shall 
have taken a great progressive step, but, in the mean- 
time, there must be no weakening of the institution which 
was built in San Francisco. It must be the prelude to 
further development. This must not be considered a" 
substitution but rather a completion or a development of 
it, in order that the benefit of the experience and adminis- 
tration derived from that institution may be carried to its 
final end. 

‘ From the moment you accept that one other phrase 
goes, and that is “ international law.” That phrase 
presupposes conflict between nations. It would be sub- 
stituted by “ world law,” with a moral world force behind 
it, rather than a law built upon case made law and on 
agreements. It would be a world law, with a world 
judiciary to interpret it with a world police to enforce it. 
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with the decision of the people with their own votes, 
resting in their own hands, irrespective of race or creed, 
as the great world sovereign elected authority which 
would hold in its care the destinies of the people of the 
world.’ 

It will be seen how accurately this great speech draws 
the necessary conclusions from the history of international 
law, and from the failure of the League experiment. 
To-day, there is no halfway house between anarchy and 
world order, and the United Nations Organization is 
not a solution of the world’s problem, but merely a step 
towards its solution. 

In a speech at Ottawa on December 17th, 1945, Mr. 
Mackenzie King closely echoed the conclusions reached 
by Mr. Bevin in the House of Commons a month earlier. 
Mr. King agreed that there must be instituted some form 
of world government, restricted at first to the prevention 
of war and the maintenance of international security. 
He, too, was of opinion that the Charter of the United 
Nations was an insufiicient answer to the problems with 
which we were now confronted, although it could be 
regarded as a first step towards their solution. ‘ If we 
are agreed,’ he declared, ‘ on the ultimate necessity of 
some measure of world Government, we should by every 
means in our power support and strengthen every agency 
of international co-operation and understanding that can 
help to make the world community a reality. The peoples 
of ^ nations must address themselves to the task of helping 
to (Jevise institutions and relationships that will enable 
mankind to ensure, if not its salvation, at least its sur- 
vival. We must work with all our might for a world under 
a rule of law. Humanity is one. We must act in the belief 
that no nation and no individual liveth to himself alone, , 
and that <ill are members of one another.’ 

Thus, the atomic bomb has transferred the root 
problem of national sovereignty from the study into the 
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legislative chamber, and the lead in this great forward 
movement has been taken by two of the foremost states- 
men of the British Commonwealth. There is to-day no 
dispute, either over the nature of the problem, or of the 
measures necessary for its solution. There must be 
merged in a world government that part of the sovereignty 
of every State which entails control over weapons of war 
and the conduct of its foreign policy. We must contem- 
plate nothing less than the establishment of a world 
legislature, directly responsible to the peoples of the 
world, a world police, a world judiciary — and a world 
law. To this, the experience of two world wars and the 
incredible speed of scientific invention have left us no 
alternative. And the time in which these changes must 
be achieved is short. 

It must not be concluded, however, that the success or 
failure of experiments in international government simply, 
or even primarily, depends on the constitutional structure 
adopted. The British constitution is the most formless and 
flexible structure which the modem world has seen, but 
it is also one of the most successful, if not the most suc- 
cessful. On the other hand, none of the constitutions 
evolved in Central and Eastern Europe after the First 
World War, and constructed with great elaboration, 
have survived the Second World War, and — ^what is 
perhaps more significant — ^few of them had survived the 
stresses and strains of the in ter- war period by the year 
1939 - 

There is no special virtue in legal or political forms, 
considered apart from their content. The effectiveness 
of a constitution, as of a single law, is determined 
by a number of factors, of which its form and the 
force which is available to apply it are cmly two of many 
■determi n ing factors. When the United States adopted 
the Prohibition Amendment, its form •was clear, and the 
whole force of the United States was available for its 
enforcement. Yet the law was not successfully enforced, 
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and the complete failure to make it effective led to its 
repeal. Similarly, the whole of British power was unable 
to enforce the British rule in Ireland at the conclusion of 
the First World War, when British power was greater, 
and British prestige was higher, than they had ever been 
before. These two examples are sufficient to show that a 
law or a constitution which hsis no roots in popular 
approval, or at least acquiescence, cannot in the last 
resort be an effective instrument of social control. On the 
other hand, if the will to work them is present, even 
imperfect, cumbrous or defective rules can be used, and 
can be gradually adapted to become more effective for 
their purpose. Any English lawyer is familiar with the 
process whereby the complicated and imperfect English 
law of real property, framed under feudal conditions 
long obsolete, has gradually been adapted and modified 
to meet the needs of a different age. 

The League of Nations failed, not merely because 
of defective form, but for more fundament^ reasons. 
The will to make it an eflfective instrument of international 
peace was not present. Similarly, it is easy to classify the 
United Nations’ Organization, but the question whether 
it will work depends, not upon its form, but upon the 
answer to the question whether its members intend to 
work it. If they do, then it will in due course evolve 
machinery to make it effective, and no defects of form 
will be" permitted to stand in its way. Moreover, it may 
well be that if it develops it will do so in ways quite 
different from those contemplated at the outset of its 
activities. This is always happening to political institu- 
tions, and none illustrates this thesis so well as the British 
constitution, which in century after century succeeds in 
adapting itself to the changing conditions and outlook of 
the British people. It is for this reason that British people 
prefer to leave so much of the field of political relations 
undefined, and the method works because, over a period 
of many centuries, there has been a continuing resolve on 
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their part to preserve their political institutions as an 
effective framework of social life. The difficulties involved 
in departing from that attitude were apparent during the 
brief period of the Commonwealth, when numerous new 
constitutional experiments were attempted with con- 
spicuous lack of success. 

Ultimately, therefore, in all considerations of inter- 
national law and international order, we come to one 
final problem, which can be defined but not solved by 
a priori reasoning. It is possible to define the various 
types of organization which are available for the purpose 
of abolishing war, and it is possible to say that, in theory, 
some are better than others. But it must be added that 
the process of constitution-making is, of itself, not nearly 
so difficult as it has sometimes been represented. It 
becomes so because of extraneous factors, such as national 
interests or political ideologies. On the other hand, the 
most perfect institutions which the wit of man can devise 
have no inherent effectiveness. Their value depends 
entirely upon the development of a common determina- 
tion to make them work — a determination which was not 
present, or which, if it was present, was not sufficiently 
strong after the First World War, in spite of the almost 
universal mood of popular idealism which accompanied 
the establishment of the League of Nations. 

This time, nothing at all comparable to that wave of 
emotional enthusiasm has accompanied the establishment 
of the United Nations’ Organization. There has been a 
general absence of claims that it is a final answer to the 
problems which afflict mankind in the twentieth century. 
On the contrary, the establishment of the Organization 
has been regarded merely as one of the many important 
contributions towards the settlement of world problems. 
This attitude of scepticism is wise. It is based upon the 
unhappy experience during the period between -the two 
World Wars and upon recognition of the tremendous com- 
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plexity of modem international problems and of the bitter 
hatreds which have been bred in six years of destructive 
and relentless warfare. This mood is sound, as long as it is 
coupled with determination to use all possible means of 
averting a final catastrophe, such as a third world war 
would be. But it also implies that the United Nations’ 
Organization is no more than a means to an end, and that 
the process of achieving that end will be difficult. The 
new organization can only be regarded as machinery 
through which nations can build up the habit of co- 
operation for the peaceful development of the earth; but 
the habit of co-operation itself involves a change in 
national attitudes towards world problems, and in the 
last resort changed national attitudes involve corres- 
ponding changes in individual attitudes towards world 
problems. 

That change can be variously defined. A priest 
would describe it as a change of heart, and a Christian 
priest would go further and speak of the application 
of Christian principles to the world’s ills. An economist 
would speak of the evolution of a world economy in 
place of the conflicting national economies of to-day. 
The lawyer would describe the problem as the sub- 
stitution of world government under the rule of law 
for the competitive national sovereignties which are 
responsible for world wars, or the Marxist might 
speak of the world commonwealth of socialist States. 
Yet all these approaches have the same end in view, 
though the manner in which it is described will vary. In 
addition, another feature is common to all these patterns 
of planning a world community: the process by which the 
desired end is achieved is an educational process — ^im- 
doubtedly the most difficult educational process which 
has ever been undertaken. But unless it is undertaken 
now, a great opportunity will be missed, and there will 
be little hope for the realization of the rule of law in 
world afiFairs. 
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THE CHARTER OF THE UNITED NATIONS 
(June 26th, 1945) 

We, the peoples of the United Nations, determined to 
save succeeding generations from the scourge of war, 
which twice in our lifetime has brought untold sorrow 
to mankind, and 

to reaffirm faith in fundamental human rights, in the 
dignity and worth of the human person, in the equal 
rights of men and women and of nations large and small, 
and 

to establish conditions under which justice and respect 
for the obligations arising from treaties and other sources ' 
of international law can be maintained, and 
to promote social progress and better standards of life 
in larger freedom, 
and for these ends 

to practise tolerance and live together ip peace with 
one another as good neighbours, and ^ 
to unite our strength to maintain international peace 
and security, and 

to ensure, by the acceptance of principles and the 
institution of methods, that armed force shall not be 
used, save in the common interest, and 
to employ international machinery for the promotion 
of the economic and social advancement of all peoples, 
have resolved to combine our efforts to accomplish diese 
aims. 

Accordingly, our respective Governments, through 
representatives assembled in the City of San Francisco, 
who have exhibited their full powers found to be in good 
and due form, have agreed to the present Charter of the 
United Nations and do hereby establish an international 
organization to be known as the United Nations. 
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Chapter I. — Purposes and Principles 
Article i 

The Purposes of the United Nations are: — 

1. To maintain international peace and security, and 
to that end: to take effective collective meeisures for the 
prevention and removal of threats to the peace and for 
the suppression of acts of aggression or other breaches of 
the peace, and to bring about by peaceful means, and in 
conformity with the principles of justice and international 
law, adjustment or settlement of international disputes 
or situations which might lead to a breach of the peace; 

2. To develop friendly relations among nations based 
on respect for the principle of equal rights and self- 
determination of peoples, and to take other appropriate 
measures to strengthen universal peace; 

3. To achieve international co-operation in solving 
international problems of an economic, social, cultural, 
or humanitarian character, and in promoting and en- 
couraging respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, 
language, or religion; and 

4. To be a centre for harmonizing the actions of 
nations in the attainment of these common ends. 

Article 2 

The Organization and its Members, in pursuit of the 
purposes stated in Article i, shall act in accordance 
with the following principles : — 

i- The Organization is based on the principle of the 
sovereign equality of all its members. 

2. All Members, in order to ensure to all of them the 
rights and benefits resulting firom membership, shall 
fulfil in good faith the obligations assumed by them in 
accordance with the present Charter. 

3. All Members shall settle their international disputes 
by peaceful means in such a manner that international 
peace and security, and justice, are not endangered. 
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4. All Members shall refrain in their international 
relations from the threat or use of force against the terri- 
torial integrity or political independence of any State, 
or in any other maimer inconsistent with the Purposes of 
the United Nations. 

5. All Members shall give the United Nations every 
assistance in any action it takes in accordance with the 
present Charter, and shall refrain from giving assistance 
to any State against which the United Nations is taking 
preventive or enforcement action. 

6. The Organization shall ensure that States which are 
not Members of the United Nations act in accordance 
with these Principles so far as may be necessary for the 
maintenance of international peace and security. 

7. Nothing contained in the present Charter shall 
authorize the United Nations to intervene in matters 
which are essentially within the domestic jurisdiction of 
any State or shall require the Members to submit such 
matters to settlement under the present Charter; but this 
principle shall not prejudice the application of enforce- 
ment measures under Chapter VII. 

Chapter II. — Membership 
Article 3 

The original members of the United Nations shall be 
the States which, having participated in the United 
Nations Conference on International Organization at 
San Francisco, or having previously signed the Declara- 
tion by United Nations of January ist, 1942, sign the 
present Charter and ratify it in accordance with 
Article no. 

Article 4 

I. Membership in the United Nations is open to all 
other peace-loving States which accept the obligations 
contained in the present Charter and, in the judgment of 
the Organization, are able and willing to carry out these 
obligations. 
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2. The admission of any such State to membership in 
the United Nations will be effected by a decision of the 
General .Assembly upon the recommendations of the 
Security Council. 

Article 5 

A Member of the United Nations against which pre- 
ventive or enforcement action has been taken by the 
Security Council may be suspended from the exercise 
of the rights and privileges of membership by the General 
Assembly upon the recommendation of the Security 
Council. The exercise of these rights and privileges may 
be restored by the Security Council. 

Article 6 

A Member of the United Nations which has per- 
sistently violated the Principles contained in the present 
Charter may be expelled from the Organization by the 
General Assembly upon the recommendation of the 
Security Council. 

Chapter III. — Organs 

Article 7 

1. There are established as the principal organs of the 
United Nations: a General Assembly, a Security Council, 
an Economic and Social Council, a Trusteeship Council, 
an International Court of Justice and a Secretariat. 

2 , Such subsidiary organs as may be found necessary 
may be established in accordance with the present 
Charter. 

Article 8 

The United Nations shall place no restrictions on the 
eligibility of men and women to participate in any 
capacity and under conditions of equility in its principal 
and subsidiary organs. 
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Chapter IV. — The General Assembly — Composition 
Article 9 

1. The General Assembly shall consist of all the 
Members of the United Nations. 

2. Each Member shall have not more than five repre- 
sentatives in the General Assembly. 

Functions and Powers 
Article 10 

The General Assembly may discuss any questions or 
any matters within the scope of the present Charter or 
relating to the powers and functions of any organs pro- 
vided for in the present Charter, and, except as provided 
in Article 12, may make recommendations to the members 
of the United Nations or to the Security Council or to 
both on any such questions or matters. 

Article 11 

1. The General Assembly may consider the general 
principles of co-operation in the maintenance of inter- 
national peace and security, including the principles 
governing disarmament and the regulation of armaments, 
and may make recommendations with regard to such 
principles to the Members or to the Security Council or 
both. 

2. The General Assembly may discuss any questions 
relating to the maintenance of intemationzil peace and 
security brought before it by any Member of Ae United 
Nations, or by the Security Council, or by a State which 
is not a Member of the United Nations in accordance with 
Article 35, paragraph two, and, except as provided in 
Article 12, may make recommendations with regard to 
any such questions to the State or States concerned or to 
the Security Council or to both. Any such question, on 
which action is necessary, shall be referred to the 
Security Council by the General Assembly either before 
or after discussion. 
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3. The General Assembly may call the attention of the 
Security Council to situations which are likely to endanger 
international peace and security. 

4, The powers of the General Assembly set forth in this 
article shall not limit the general scope of Article 10. 

Article 12 

1. While the Security Council is exercising in respect 
of any dispute or situation the functions assigned to it in 
the present Charter, the General Assembly shall not 
make any recommendation with regard to that dispute 
or situation unless the Security Council so requests. 

2. The Secretary-General, with the consent of the 
Security Council, shall notify the General Assembly at 
each session of any matters relative to the maintenance of 
international peace and security which are being dealt 
with by the Security Council and shall similarly notify 
the General Assembly, or the Members of the United 
Nations if the General Assembly is not in session, imme- 
diately the Security Council ceases to deal with such 
matters. 

Article 13 

1. The General Assembly shall initiate studies and 
make recommendations for the purpose of: 

(a) Promoting international co-operation in the political 
• field and encouraging the progressive develop- 
ment of international law and its codification; 

{b) Promoting international co-operation in the econo- 
mic, social, cultural, educational, and health 
fields, and assisting in the realization of human 
rights and fimdamental freedoms for aU without 
distinction as to race, sex, language, or religion. 

2. The further responsibilities, functions, and powers 
of the General Assembly with respect to matters men- 
tioned in paragraph i [h) above are set forth in Chapters 
IX and X. 
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Ankle 14 

Subject to the provisions of Article 12, the General 
Assembly may recommend measures for the peaceful 
adjustment of any situation, regardless of origin, which it 
■ deems likely to impair the general welfare or friendly 
relations among nations, including situations resulting 
from a violation of the provisions of the present Charter 
setting forth the Purposes and Principles of the United 
Nations. 

Article 15 

1. The General Assembly shall receive and consider 
annual and special reports from the Security Council; 
these reports include an account of the measures that the 
Security Council has decided upon or taken to maintain 
international peace and security. 

2. The General Assembly shall receive and consider 
reports from the other organs of the United Nations. 

Article 16 

The General Assembly shall perform such functions 
with respect to the international trusteeship system as cire 
assigned to it under Chapters XII and XIII, including 
the approval of the trusteeship agreements for areas not 
designated as strategic. 

Article 17 

1. The General Assembly shall consider and approve 
the budget of the Organization. 

2. The expenses of the Organization shall be borne 
by the Members as apportioned by the General Assembly. 

3. The General Assembly shall consider and approve 
any financial and budgetary arrangements with specialized 
agencies referred to in Article 57 and shall examine the 
administrative budgets of such specialized agencies witli 
a view to making recommendations to the agencies 
concerned. 
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Voting 

Article i8 

1. Each member of the General Assembly shall have 
one vote. 

2. Decisions of the General Assembly on important 
questions shall be made by a two-thirds majority of the 
members present and voting. These questions shall 
include: recommendations with respect to the main- 
tenance of international peace and security, the election 
of the non-permanent members of the Security Council, 
the election of the members of the Economic and Social 
Council, the election of members of the Trusteeship 
Council in accordance with paragraphs i (c) of Article 86, 
the admission of new Members to the United Nations, 
the suspension of the rights and privileges of membership, 
the expulsion of Members, questions relating to the 
operation of the trusteeship system, and budgetary 
questions. 

3. Decisions on other questions, including the deter- 
mination of additional categories of questions to be 
decided by a two-thirds majority, shall be made by a 
majority of the members present and voting. 

Article 19 

A Member of the United Nations which is in arrears 
in the payment of its financial contributions to the 
Organization shah have no vote in the General Assembly 
if the amount of its arrears equals or exceeds the amount 
of the contributions due firom it for the preceding two 
fuh years. The General Assembly may, nevertheless, 
permit such a Member to vote if it is satisfied that the 
failure to pay is due to conditions beyond the control of 
the Member. 

Procedure 

Article 20 

The General Assembly shah meet in regular annual 
sessions and in such special sessions as occasion may 
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require. Special sessions shall be convoked by the 
Secretary-General at the request of the Security Council 
or of a majority of the Members of the United Nations. 

Article 21 

The General Assembly shall adopt its own rules of 
procedure. It shall elect its President for each session. 

Article 22 

The General Assembly may establish such subsidiary 
organs as it deems necessary for the performance of its 
functions. 


Chapter V. — ^The Security Council — Composition 
Article 23 

1. The Security Council shall consist of ii Members 
of the United Nations. The Republic of China, France, 
the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the 
United States of America shall be permanent members 
of the Security Council. The General Assembly shall 
elect six other Members of the United Nations to be 
non-permanent members of the Security Council, due 
regard being specially paid, in the first instance, to the 
contribution of Members of the United Nations to the 
maintenance of international peace and security and to 
the other puiposes of the Organization, and also to 
equitable geographical distribution. 

2. The non-permanent members of the Security 
Council shall be elected for a tenn of two years. In the 
first election of the non-permanent members, however, 
three shall be chosen for a term of one year. A retiring 
member shall not be eligible for immediate re-election. 

3. Each member of the Security Council shall have one 
representative. 
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Functions and Powers 
Article 24 

1. In order to ensure prompt an.d effective action by 
the United Nations, its Members confer on the Security 
Council primary responsibility for the maintenance of 
international peace and security, and agree that in 
carrying out its duties under this' responsibility the 
Security Council acts on their behalf. 

2. In discharging these duties the Security Council 
shall act in accordance with the Purposes and Principles 
of the United Nations. The specific powers granted to 
the Security Council for the discharge of these duties are 
laid down in Chapters VI, VII, VIII and XII. 

3. The Security Council shall submit annual and, when 
necessary, special reports to the General Assembly for its 
consideration. 

Article 25 

The Members of the United Nations agree to accept 
and carry out the decisions of the Security Council in 
accordance with the present Charter. 

Article 26 

In order to promote the establishment and maintenance 
of international peace and security with the least diversion 
for armaments of the world’s human and economic 
resources, the Security Council shall be responsible for 
formulating, with the assistance of the Military Staff 
Committee referred to in Article 47, plans to be submitted 
to the Members of the United Nations for the establish- 
ment of a system for the regulation of armaments. 

Voting 
Article 27 

1. Each member of the Security Council shall have one 
vote. 

2. Decisions of the Security Council on procedural 
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matters shall be made by an affirmative vote of seven 
members. 

3. Decisions of the Security Council on all other matters 
shall be made by an affirmative vote of seven members 
including the concurring votes of the permanent mem- 
bers; provided that, in decisions under Chapter VI 
and under paragraph 3 of Article 52, a party to a dispute 
shall abstain from voting. 

Procedure 

Article 28 

1. The Security Council shall be so organized as to be 
able to function continuously. Each member of the 
Security Council shall for this purpose be represented at all 
times at the seat of the Organization. 

2. The Security Council shall hold periodic meetings 
at which each of its members may, if it so desires, be 
represented by a member of the government or by some 
other specially designated representative. 

3. The Security Council may hold meetings at such 
places other than the seat of the organization as in its 
judgment will best facilitate its work. 

Article 29 

The Security Council may establish subsidiairy organs 
as it deems necessary for the performance of its functions. 

Article 30 

The Security Council shall adopt its own rules of 
procedure, including the method of selecting its President. 

Ankle 31 

Any Member of the United Nations which is not a 
member of the Security Cormcil may participate, without 
vote, in the discussion of any question brought before the 
Security Council whenever the latter considers that the 
interests of that Member are specially affected. 
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Article 32 

Any Member of the United Nations which is not a 
member of the Security Council or any State which is not 
a Member of the United Nations, if it is a party to a 
dispute under consideration by the Security Council, 
shall be invited to participate, without vote, in the dis- 
cussion relating to the dispute. 

The Security Council shall lay down such conditions 
as it deems just for the participation of a State which is 
not a Member of the United Nations. 

Chapter VI. — ^Pacifig Settlement of Disputes 
Article 33 

1. The parties to any dispute, the continuance of which 
is likely to endanger the maintenance of international 
peace and security, shall, • first of all, seek a solution by 
negotiation, inquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies or arrange- 
ments, or other peaceful means of their own choice. 

2. The Security Council shall, when it deems necessary^ 
call upon the parties to settle their dispute by such means_ 

Article 34 

The Security Council may investigate any dispute, or 
any situation which might lead to international fiiction 
dr give rise to a dispute, in order to determine whether 
the Continuance of the dispute or situation is likely to 
endanger the maintenance of international peace and 
security. 

Article 35 

1. Any Member of the United Nations may bring any 
dispute or any situation of the nature referred to in 
Article 34 to the attention of the Security Council or of 
the general Assembly. 

2. A State which is not a Member of the United Nations 
may bring to the attention of the Security Council or of 
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the General Assembly any dispute to which it is a party, 
if it accepts in advance, for the purposes of the dispute, 
the obligations of pacific settlement provided in the 
present Charter. 

3. The proceedings of the General Assembly in respect 
of matters brought to its attention under this article will 
be subject to the provisions of Articles 1 1 and 12. 

Article 36 

1 . The Security Council may, at any stage of a dispute 
of the nature referred to in Article 33 or of a situation of 
like nature, recommend appropriate procedures or 
methods of adjustment. 

2. The Security Council should take into consideration 
any procedures for the settlement of the dispute which 
have already been adopted by the parties. 

3. In maldng recommendations under this Article the 
Security Council should also take into consideration that 
legal disputes should as a general rule be referred by the 
parties to the International Court of Justice in accordance 
with the provisions of the Statute of the Court. 

Article 37 

1 . Should the parties to a dispute of the nature referred 
to in Article 33 fail to settle it by the means indicated in 
that article, they shall refer it to the Security Council. 

2. If the Security Council deems that the continuance 
of the dispute is in fact likely to endanger the maintenance 
of international peace and security, it shall decide whether 
to take action under Article 36 or to recommend such 
terms of settlement as it may consider appropriate. 

Article 38 

Without prejudice to the provisions of Articles 33 " 37 > 
the Security Council may, if all the parties to any dispute 
so request, make recommendations to the parties with a 
view to a pacific settlement of the dispute. 
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Chapter VII — ^Action with Respect to Threats tc 

THE Peace, Breaches of the Peace, and Acts 
OF Aggression 

Article 39 

The Security Council shall determine the existence o: 
any threat to the peace, breach of the peace, or act ol 
aggression and shall make recommendations, or decide 
what measures shall be taken in accordance with Articles 
41 and 42 to maintain or restore international peace and 
security. 

Article 40 

In order to prevent an aggravation of the situation, the 
Security Council may, before making the recommenda- 
tions or deciding upon the measures provided for in 
Article 39, call upon the parties concerned to comply 
with such provisional measures as it deems necessary or 
desirable. Such provisional measures shall be without 
prejudice to the rights, claims or position of the parties 
concerned. The Security Council shall duly take account 
of failure to comply with such provisional measures. 

Article 41 

The Security Council may decide what measures not 
involving the use of armed force are to be employed to 
give effect to its decisions, and it may czill upon the 
Members of the United Nations to apply such measures. 
These may include complete or partial interruption of 
economic relations and of rail, sea, air, postal, telegraphic, 
radio, and other means of communication, and the 
severance of diplomatic relations. 

Article 42 

Should the Security Council consider that measures 
provided for in Article 41 would.be inadequate or have 
proved to be inadequate, it may take such action by air, 
sea, or land forces as may be necessary to maintain or 
restore international peace and security. Such action 
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may include demonstrations, blockade and other opera- 
tions by air, sea or land forces of Members of the United 
Nations. 

Article 43 

1. All Members of the United Nations, in order to 
contribute to the maintenance of international peace 
and security, undertake to make available to the Security 
Council, on its call and in accordance with a special 
agreement or agreements, armed forces, assistance, and 
facilities, including rights of passage, necessary for the 
purpose of maintaining international peace and security. 

2. Such agreement or agreements shall govern the 
numbers and types of forces, their degree of readiness and 
general location, and the nature of the facilities and 
assistance to be provided. 

3. The agreement or agreements shall be negotiated 
as soon as possible on the initiative of the Security Council. 
They shall be concluded between the Security Council 
and Members or between the Security Council and groups 
of Members and shall be subject to ratification by the 
signatory States in accordance with their respective con- 
•stitutional processes. 

Article 44 

When the Security Coimcil has decided to use force it 
shall, before calling upon a Member not represented on 
it to provide armed forces in fulfilment of the obligations 
assumed under Article 43, invite that Member, if the 
Member so desires, to participate in the decisions of the 
Security Council concerning the employment of con- 
tingents of that Member’s armed forces. 

Article 45 

In order to enable the United Nations to take urgent 
military measures, Members shall hold immediately 
available national air-force contingents for combined 
international enforcement action. The strength a^id 
degree of readiness of these contingents and plans for 
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their combined action shall be determined, within tl 
limits laid down in the special agreement or agreemen 
referred to in Article 43 by the Security Council with tl 
assistance of the Military Staff Committee. 

Article 46 

Plans for the application of armed force shall be mac 
by the Security Council with the assistance of the Militai 
Staff Committee. 

Article 47 

1. There shall be established a Military Staff Con 
mittee to advise and assist the Security Council on a 
questions relating to the Security Council’s militar 
requirements for the maintenance of international peac 
and security, the employment and command of force 
placed at its disposal, the regulation of armaments, an< 
possible disarmament. 

2. The Military Staff Committee shall consist of th' 
Chiefs of Staff of the permanent members of the Securit; 
Council or their representatives. Any Member of tht 
United Nations not permanently represented on th( 
Committee shall be invited by the Committee to be 
associated with it when the efficient discharge of the 
Committee’s responsibilities requires the participation 03 
that Member in its work. 

3. The Military Staff Committee shall be responsible 
under the Security Council for the strategic direction ol 
any armed forces placed at the disposal of the Security 
Council. Qjiestions relating to the command of such 
forces shall be worked out subsequently. 

4. The Military Staff Committee, with the authoriza- 
tion of the Security Council and after consultation with 
appropriate regional agencies, may establish regional 
sub-committees. 

Article 48 

I. The action required to carry out the decisions of 
the Security Council for the maintenance of international 
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peace and security shall be taken by all the Members of 
the United Nations or by some of them, as the Security 
Council may determine. 

2. Such decisions shall be carried out by the Members 
of the United Nations directly and through their action 
in the appropriate international agencies of which they 
are members. 


Article 49 

The Members of the United Nations shall join in 
affording mutual assistance in carrying out the measures 
decided upon by the Security Council. 

Article 50 

If preventive or enforcement measures against any 
State are taken by the Security Council, any other State, 
whether a Member of the United Nations of not, which 
finds itself confronted with special economic problems 
ar isin g from the carrying out of those measures, shall 
have the right to consult the Security Council with 
regard to a solution of those problems. 

Article ^1 

Nothing in the present Charter shall impair the in- 
herent right of individual or collective self-defence if an 
armed attack occurs against a Member of the United 
Nations, until the Security Council has taken the measures 
necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right 
of self-defence shall be immediately reported to the 
Security Council and shall not in any way affect the 
authority and responsibility of the Security Council under 
the present Charter to take at any time such action as it 
deems necessary in order to maintain or restore inter- 
national peace and security. 
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Chapter VIII. — Regional Arrangements 
Article 52 

1. Nothing in the present Charter precludes the 
existence of regional arrangements or agencies for dealing 
with such matters relating to the maintenance of inter- 
national peace and security as are appropriate for regional 
action, provided that such arrangements or agencies and 
their activities are consistent with the Purposes and 
Principles of the United Nations. 

2. The members of the United Nations entering into 
such arrangements or constituting such agencies shall 
make every effort to achieve pacific settlement of local 
disputes through such regional arrangements or by such 
regional agencies before referring them to the Security 
Council. 

3. The Security Council shall encourage the develop- 
ment of pacific settlement of local disputes through such 
regional arrangements or by such regional agencies 
either on the initiative of the States concerned or by 
reference from the Security Council. 

4. This Article in no way impairs the application of 
Articles 34 and 35. 

Article 53 

1. The Security Council shall, where appropriate, 
utilize such regional arrangements or agencies for enforce- 
ment action under its authority. But no enforcement 
action shall be taken imder regional arrangements, or by 
regional agencies without the authorization of the 
Security Council, with the exception of measures against 
any enemy State, as defined in Paragraph 2 of this Article, 
provided for pursuant to Article 107 or in regional 
arrangements directed against renewal of aggressive 
policy on the part of any such State, until such time as the 
Organization may, on request of the governments con- 
cerned, be charged with the responsibility for preventing 
further aggression by such a State. 
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2. The term enemy State as used in paragraph i of 
this Article applies to any State which during the Second 
World War has been an enemy of any signatory of the 
present Charter. 

Article 54 

The Security Council shall at all times be kept fully 
informed of activities undertaken or in contemplation 
under regional arrangements or by regional agencies 
for the maintenance of international peace and security. 

Chapter IX. — International Economic and 
SocuL Co-operation 

Article 55 

With a view to the creation of conditions of stability 
and well-being which are necessary for peaceful and 
friendly relations among nations based on respect for the 
principle of equal rights and self-determination of peoples, 
the United Nations shall promote: — 

(a) Higher standards of living, full employment, and 
conditions of economic and social progress and develop- 
ment; 

{b) solutions of international economic, social, health 
and related problems; and international cultural and 
educational co-operation; and 

(c) universal respect for, and observance of, human 
rights and fundamental freedoms for all without distinc- 
tion as to race, sex, language or rehgion. 

Article 56 

All Members pledge themselves to take joint and 
sepEirate action in co-operation with the Organization 
for the achievement of the purposes set forth in Article 55. 

Article 57 

I. The various specialized agencies, established by 
inter-governmental agreement and having wide inter- 
national responsibilities, as defined in their basic instru- 
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ments, in economic, social, cultural, educational, health 
and related fields, shall be brought into relationship with 
the United Nations in accordance with the provisions of 
Article 63. 

2. Such agencies thus brought into relationship with 
the United Nations are hereinafter referred to as specialized 
agencies. 

Article 58 

The Organization shall make recommendations for the 
co-ordination of the policies and activities of the 
specialized agencies. 

Article 59 

The Organization shall, where appropriate, initiate 
negotiations among the States concerned for the creation 
of any new specialized agencies required for the accom- 
plishment of the purposes set forth in Article 55. 

Article 60 

Responsibility for the discharge of the functions of the 
Organization set forth in this Chapter shall be vested in 
the General Assembly and, under the authority of the 
General Assembly, in the Economic and Social Council, 
which shall have for this purpose the powers set forth in 
Chapter X. 

Chapter X. — ^The Economic and Social Council — 
Composition 

Article 61 

1. The Economic and Social Council shall consist of 
18 Members of the United Nations elected by the General 
Assembly. 

2. Subject to the provisions of paragraph 3, six mem- 
bers of the Economic and Social Council shall be elected 
each year for a term of three years. A retiring member 
shall be eligible for immediate re-election. 

3- At the first election, 18 members of the Economic 
and Social Council shall be chosen, the term of office of 
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six members so chosen shall expire at the end of one year, 
and of six other members at the end of two yesirs, in 
accordance with arrangements made by the General 
Assembly. 

4. Each member of the Economic and Social Council 
shall have one representative. 

FtJNcnoNs AND Powers 
Article 62 

1. The Economic and Social Council may make or 
initiate studies and reports with respect to international, 
economic, social, cultural, educational, health and 
related matters and may make recommendations with 
respect to any such matters to the General Assembly, to the 
Members of the United Nations, and to the specialized 
agencies concerned. 

2. It may make recommendations for the purpose of 
promoting respect for, and observance of, human rights 
and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to 
the General Assembly, with respect to matters falling 
within its competence. 

4. It may call, in accordance with the rules prescribed 
by the United Nations, international conferences on 
matters falling within its competence. 

Article 63 

1. Th? Economic and Social Council may enter into 
agreements with any of the agencies referred to in Article 
57, defining the terms on which the agency concerned 
shall be brought into relationship with the United Nations. 
Such agreements shall be subject to approval by the 
General Assembly. 

2. It may co-ordinate the activities of the specialized 
agencies through consultation with and recommendations 
to such agencies and through recommendations to the 
General Assembly and to the Members of the United 
Nations. 
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Article 64 

1. The Economic and Social Council may take appro- 
priate steps to obtain regular reports from the speciiized 
agencies. It may make arrangements with the Members 
of the United Nations and with the specialized agencies 
to obtain reports on the steps taken to give effect to its 
own recommendations and to recommendations on 
matters falling within its competence made by the General 
Assembly. 

2. It may communicate its observations on these 
reports to the General Assembly. 

Article 65 

The Economic and Social Council may furnish informa- 
tion to the Security Council and shall assist the Security 
Council upon its request. 

Article 66 

1. The Economic and Social Council shall perform 
such functions as fall within its competence in connection 
with the carrying out of the recommendations of the 
General Assembly. 

2. It may, with the approval of the General Assembly, 
perform services at the request of Members of the United 
Nations and at the request of specialized agencies. 

3. It shall perform such other functions as are. specified 
elsewhere in the present Charter or as may be assigned 
to it by the General Assembly, 

Voting 

Article 67 

1. Each member of the Economic and Social Council 
shall have one vote. 

2. Decisions of the Economic and Social Council shall 
be made by a majority of the members present and voting. 
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Procedure 

Article 68 

The Economic and Social Council shall set up com- 
missions in economic and social fields and for the pro- 
motion of human rights, and such other commissions as 
may be required for the performance of its functions. 

Article 69 

The Economic and Social Council shall invite any 
Member of the United Nations to participate, without 
vote, in its deliberations on any matter of particular con- 
cern to that Member. 

Article 70 

The Economic and Social Council may make arrange- 
ments for representatives of the specialized agencies to 
participate, without vote, in its deliberations and in those 
of the commissions established by it, and for its repre- 
sentatives to participate in the deliberations of the 
specialized agencies. 

Article 71 

The Economic and Social Council may make suitable 
arrangements for consultation with non-govemmental 
organizations which are concerned with matters within 
its competence. 

Such arrangements may be made with international 
organizations and, where appropriate, with national 
organizations after consultation with the Member of the 
United Nations concerned. 

Article 72 

1. The Economic and Social Council shall adopt its 
own rules of procedure, including the method of selecting 
its President. 

2. The Economic and Social Council shall meet as 
required in accordance with its rules, which shall include 
provision for the convening of meetings on the request 
of a majority of its members. 
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Chapter XL — ^Declaration Regarding . Non-Self- 
Governing Territories 

Article 73 

Members of the United Nations which have or assume 
responsibilities for the administration of territories whose 
peoples have not yet attained a full measure of self- 
government recognize the principle that the interests of 
the inhabitants of these territories are paramount, and 
accept as a sacred trust the obligation to promote to the 
utmost, within the system of international peace and 
security established by the present Charter, the well- 
being of the inhabitants of these territories, and to this 
end: — 

(a) To ensure, with due respect for the culture of the 

peoples concerned, their political, economic, 
social and educational advancement, their just 
treatment, and their protection against abuses; 

(b) To develop self-government, to take due account 

of the political aspirations of the peoples, and to 
assist them in the progressive development of 
their free politicail institutions, according to the 
particular circumstances of each territory and its 
peoples and their varying stages of advancement; 

(c) To further international peace and security; 

{d) To promote constructive measures of development, 
to encourage research, and to co-operate with 
one another and, when and where appropriate, 
with specialized international bodies with a view 
to the practical achievement of the social, 
economic and scientific purposes set forth in this 
Article; and 

(«) To transmit regularly to the Secretary-General for 
information purposes, subject to such limitation 
as security and constitutional considerations may 
require, statistical and other information of a 
technical nature relating to economic, social and 
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educational conditions in the territories for which 
they are respectively responsible other than those 
territories to which Chapters XII and XIII 
apply. 

Article 74 

Members of the United Nations also agree that then- 
policy in respect of the. territories to which this Chapter 
applies, no less than in respect of their metropolitan areas, 
must be based on the general principle of good neighbour- 
liness, due account being taken of the interests and well- 
being of the rest of the world, in social, economic and 
conunercial matters. 

Chapter XII. — International Trusteeship 
System 

Article 75 

The United Nations shall establish under its authority 
an international trusteeship system for the administration 
and supervision of such territories as may be placed there- 
under by subsequent individual agreements. These 
territories are hereinafter referred to as trust territories. 

Article 76 

The basic objectives of the trusteeship system, in accord- 
ance with the Purposes of the United Nations laid down 
in Article i of the present Charter, shall be : — 

(a) To further international peace and security; 
ib) To promote the political, economic, social and 
educational advancement of the inhabitants of 
the trust territories, and their progressive 
development towards self-government or inde- 
pendence as may be appropriate to the particular 
circumstances of each territory and its peoples 
and the freely expressed wishes of the people 
concerned, and as may be provided by the terms 
of each trusteeship agreement; 


205 



MAKING mXERNATIONAL LAW WORK 

((?) To encourage respect for human rights and for 
fundamental freedoms for all without distinction 
as to race, sex, language, or religion, and to 
encourage recognition of the interdependence of 
the peoples of the world; and 

{d) To ensure equal treatment in social, economic and 
commercM matters for all Members of the 
United Nations and their nationals, and also 
equal treatment for the latter in the administra- 
, tion of justice, without prejudice to the attain- 
ment of the foregoing objectives and subject to 
the provisions of Article 8o. 

Article 77 

1. The trusteeship system shall apply to such territories 
in the following categories as may be placed thereunder 
by means of trusteeship agreements; — 

(a) Territories now held under mandate; 

(b) Territories which may be detached from enemy 

States as a result of the Second World War; and 

(c) Territories voluntarily placed under the system by 

States responsible for their administration. 

2. It will be a matter for subsequent agreement as to 
which territories in the foregoing categories will be 
brought under the trusteeship system and upon what 
terms. 

Article 78 

The trusteeship system shall not apply to territories 
which have become Members of the United Nations, 
relationship among which shall be based on respect for 
the principle of sovereign equality. 

Article 79 

The terms of trusteeship for each territory to be placed 
under the trusteeship system, including any alteration or 
amendment, shall be agreed upon by the States directly 
concerned, including the mandatory power in the case of 

qo6 



UNO CHARTER 


territories held under mandate by a Member of the 
United Nations, and shall be approved as provided for in 
Articles 83 and 85. 

Article 80 

1 . Except as may be agreed upon in individual trustee- 
ship agreements, made under Articles 77, 79 and 8r, 
placing each territory under the trusteeship system, and 
•until such agreements have been concluded, nothing in 
this Chapter shall be construed in or of itself to alter in 
any manner the rights whatsoever of any States or any 
peoples or the terms of existing international instruments 
to which Members of the United Nations may respectively 
be parties. 

2. Paragraph i of this Article shall not be interpreted 
as gmng grounds for delay or postponement of the 
negotiation and conclusion of agreements for placing 
mandated and other territories under the trusteeship 
system as provided for in Article 77. 

Article 81 

The trusteeship agreement shall in each case include 
the terms under which the trust territory will be adminis- 
tered and designate the authority which will exercise the 
administration of the trust territory. Such authority, 
hereinafter called the administering authority, may be 
one or more States or the Organization itself. 

Article 82 

There may be designated, in any trusteeship agreement, 
a strategic area or areas which may include part or all of 
the trust territory to which the agreement applies, without 
prejudice to any special agreement or agreements made 
under Article 43. 

Article 83 

I. All functions of the United Nations relating to 
strategic areas, including the approval of the terms of the 
trusteeship agreements and of their alteration or amend- 
ment, shdl be exercised by the Security Council. 
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2. The basic objectives set forth in Article 76 shall be 
applicable to the people of each strategic area. 

3. The Security Council shall, subject to the provisions 
of the trusteeship agreements and without prejudice to 
security considerations, avail itself of the assistance of the 
Trusteeship Council to perform those functions of the 
United Nations imder the trusteeship system relating to 
political, economic, social and educational matters in the 
strategic areas. 

Article 84 

It shall be the duty of the administering authority to 
ensure that the trust territory shall play its part in the 
maintenance of international peace and security. To this 
end the administering authority may make use of volun- 
teer forces, facilities, and assistance from the trust territory 
in carrying out the obligations towards the Security 
Council undertaken in this regard by the administering 
authority, as well as for local defence and the main- 
tenance of law and order within the trust territory. 

Article 85 

1. The functions of the United Nations with regard to 
trusteeship agreements for all areas not designated as 
strategic, including the approval of the terms of the 
trusteeship agreements and of their alteration or amend- 
ment, sh^ be exercised by the General Assembly. 

2. The Trusteeship Council, operating under the 
authority of the General Assembly, shall assist the General 
Assembly in carrying out these functions. 

Chapter XIII. — ^The Trusteeship Council — 
Composition 

Article 86 

I . The Trusteeship Council shall consist of the following 
Members of the United Nations: — 

(а) Those Members administering trust territories; 

(б) Such of those members mentioned by name in 

208 



tJNO CHARTER 


Article 23 as are not administering trust territories; 
and 

(e) As many other Members elected for three-year 
terms by the General Assembly as may be 
necessary to ensure that the total number of 
members of the Trusteeship Council is equally 
divided between those Members of the United 
Nations which administer trust territories and 
those which do not. 

2. Each member of the Trusteeship Council shall 
designate one specially qualified person to represent it 
therein. 

Functions and Powers 
Article 87 

The General Assembly and, under its authority, the 
Trusteeship Council, in carrying out their functions, may: 

[a] Consider reports submitted by the administering 
authority; 

{b) Accept petitions and examine them in consultation 
with the administering authority; 

(r) Provide for periodic visits to the respective Trust 
Territories at times agreed upon with the 
administering authority; and 

{d) Take these and other actions in conformity with the 
terms of the trusteeship agreements. 

Article 88 

The Trusteeship Council shall formulate a questionnaire 
on the political, economic, social and educational advance- 
ment of the inhabitants of each trust territory, and the 
administering authority for each trust territory within 
the competence of the General Assembly shall make an 
annual report to the General Assembly upon the basis of 
such questionnaire. 
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Voting 
Article 89 

1. Each member of the Trusteeship Council shall have 
one vote. 

2. Decisions of the Trusteeship Council shall be made 
by a majority of the members present and voting. 

Procedure 
Article 90 

1. The Trusteeship Council shall adopt its own rules 
and procedure, including the method of selecting its 
President. 

2. The Trusteeship Council shall meet as required in 
accordance with its rules, which shall include provision 
for the convening of meetings on the request of a majority 
of its members. 

Article 91 

The Trusteeship Council shall, when appropriate, 
avail itself of the assistance of the Economic and Social 
Council and of the specialized agencies in regard to 
matters with which they are respectively concerned. 

Chapter XIV. — The International Court of Justice 

Article 92 

The International Court of Justice shall be the prin- 
cipal judicial organ of the United Nations. It shall 
function in accordance with the annexed Statute, which 
is based upon the Statute of the Permanent Court of 
International Justice and forms an integral part of the 
present Charter. 

Article 93 

1. All Members of the United Nations are ipso facto 
parties to the Statute of the International Court of 
Justice. 

2. A state which is not a Member of the United Nations 
may become a party to the Statute of the International 
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Court of Justice on conditions to be determined in each 
case by the General Assembly upon the recommendation 
of the Security Council. 

Article 94 

1. Each Member of the United Nations undertakes to 
comply with the decision of the International Court cf 
Justice in any case to which it is a party. 

2. If any party to a case fails to perform the obligations 
incumbent upon it under a judgment rendered by the 
Court, the other party may have recourse to the Security 
Council, which may, if it deems necessary, make recom- 
mendations or decide upon measures to be taken to give 
effect to the judgment. 

Article 95 

Nothing in the present Charter shall prevent Members 
of the United Nations from entrusting the solution of their 
differences to other tribunals by virtue of agreements 
already in existence or which may be concluded in the 
future. 

Article 96 

1 . The General Assembly or the Security Council may 
request the International Court of Justice to give an 
advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized 
agencies, which may at any time be so authorized by the 
General Assembly, may also request advisory opinions 
of the Court on legal questions sirising within the scope 
of their activities. 

Chapter XV. — ^The Segretarut 

Article 97 

The Secretariat shall comprise a Secretary-General 
and such staff as the Organization may require. The 
Secretary-General shall be appointed by the General 
Assembly upon the recommendation of the Security 
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Council. He shall be the chief administrative officer of 
the Organization. 

Article 98 

The Secretary-General shall act in that capacity in all 
meetings of the General Assembly, of the Security Council, 
of the Economic and Social Council, and of the Trustee- 
ship Cotmcil, and shall perform such other functions as 
are entrusted to him by these organs. The Secretary- 
General shall make an annual report to the General 
Assembly on the work of the Organization. 

Article 99 

The Secretary-General may bring to the attention of 
the Security Council any matter which in his opinion 
may threaten the maintenance of international peace and 
security. 

Article 100 

I. In the performance of their duties the Secretary- 
General and the staff shall not seek or receive instructions 
from any government or from any other authority 
external to the Organization. They shall refrain from 
any action which might reflect on their position as inter- 
national officials, responsible only to the Organization. 

a. Each Member of the United Nations undertakes to 
respect the exclusively international character of the 
responsibilities of the Secretary-General and the staff and 
not to seek to influence them in the discharge of their 
responsibilities. 

Article 10 1 

1. The staff shall be appointed by the Secretary- 
Gener2il under regulations established by the General 
Assembly. 

2. Appropriate staffs shall be permanently assigned 
to the Economic and Social Council, the Trusteeship 
Council, and, as required, to other organs of the United 
Nations. These staffi shall form a part of the Secretariat. 
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3. The paramount consideration in the employment of 
the staff and in the determination of the conditions of 
service shall be the necessity of securing the highest 
standards of efficiency, competence and integrity. Due 
regard shall be paid to the importance of recruiting the 
staff on as wide a geographical basis as possible. 

Chapter XVI. — Miscellaneous Provisions 

Article 102 

1. Every treaty and every international agreement 
entered into by any Member of the United Nations after 
the present Charter comes into force shall as soon as 
possible be registered with the Secretariat and published 
by it. 

2. No party to any such treaty or international agree- 
ment which has not been registered in accordance with 
the provisions of paragraph i of this Article may invoke 
that treaty or agreement before any organ of the United 
Nations. 

Article 103 

In the event of a conflict between the obligations of the 
Members of the United Nations under the present 
Charter and their obligations under any other inter- 
national agreement, their obligations under the present 
Charter shall prevail. 

Article 104 

The Organization shall eiyoy in the territory of each 
of its Members such leg^ capacity as may be necessary 
for the exercise of its functions and the fulfilment of its 
purposes. 

Article 105 

1. The Organization shall enjoy in the territory of each 
of its Members such privileges and immunities as are 
necessary for the fulment of its ptuposes. 

2. Representatives of the Members of the United 
Nations and officials of the Organization shall similar ly 
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enjoy such privileges and immunities as are necessary for 
the independent exercise of their functions in connection 
with the Organization. 

3. The General Assembly may make recommendations 
with a view to determining the details of the application 
of paragraphs i and 2 of this Article or may propose con- 
ventions to the Members of the United Nations for this 
purpose. 

Chapter XVII. — Transitional Security 
Arrangements 

Article 106 

Pending the coming into force of such special agree- 
ments referred to in Article 43 as in the opinion of the 
Security Council enable it to begin the exercise of its 
responsibilities under Article 42, the parties to the Four- 
Nation Declaration, signed at Moscow, 30th October, 
1943, and France shall, in accordance with the provisions 
of paragraph 5 of that Declaration, consult with one 
ainother and as occasion requires with other Members 
of the United Nations with a view to such joint action on 
behalf of the Organization as may be necessary for the 
purpose of maintaining international peace and security. 

Article 107 

No thing in the present Charter shall invalidate or 
preclude action, in relation to any State which during the 
Second World War has been an enemy of siny signatory 
to the present Charter, taken or authorized as a result of 
that war by the Governments jiaving responsibility for 
such action. 


Chapter XVIII. — ^Amendments 
Article 108 

Amendments to the present Charter shall come into 
force for all Members of the United Nations when they 
have been adopted by a vote of two-thirds of the members 
of the General Assembly and ratified in accordance with 
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their respective constitutional processes by two-thirds of 
the Members of the United Nations, including all the 
permanent members of the Security Council. 

Article 109 

1. A General Conference of the Members of the United 
Nations for the purpose of reviewing the present Charter 
may be held at a date and place to be fixed by a two- 
thirds vote of the members of the General Assembly and 
by a vote of any seven members of the Security Council. 
Each Member of the United Nations shall have one vote 
in the conference. 

2. Any alteration of the present Charter recommended 
by a two-thirds vote of the conference shall take effect 
when ratified in accordance with their respective con- 
stitutional processes by two-thirds of the Members of the 
United Nations including all the permanent members of 
the Security Council. 

3. If such a conference has not been held before the 
tenth annual session of the General Assembly following 
the coming into force of the present Charter, the proposal 
to call such a conference shall be placed on the agenda 
of that session of the General Assembly, and the con- 
ference shall be held if so decided by a majority vote of 
the members of the General Assembly and by a vote of 
any seven members of the Security Council. 

Chapter XIX. — Ratification and Signature 
Article no 

1. The present Charter shall be ratified by the signatory 
States in accordance with their respective constitutional 
processes. 

2. The ratifications shall be deposited with the Govern- 
ment of the United States of America, which shall notify 
all the Signatory States of each deposit as well as the 
Secretary-General of the Organization when he has been 
appointed. 
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3. The present Charter shall come into force upon the 
deposit of ratifications by the Republic of China, France, 
the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the 
United States of America, and by a majority of the other 
signatory States. A protocol of the ratifications deposited 
shall thereupon be drawn up by the Government of the 
United States of America which shall communicate 
copies thereof to all the signatory States. 

4. The States signatory to the present Charter which 
ratify it after it has come into force will become original 
Members of the United Nations on the date of the deposit 
of their respective ratifications. 

Article iii 

The present Charter, of which the Chinese, French, 
Russian, English and Spanish texts are equally authentic, 
shall remain deposited in the archives of the Government 
of the United States of America. Duly certified copies 
thereof shall be transmitted by that Government to the 
Governments of the other signatory States. 

In faith whereof the representatives of the Governments 
of the United Nations* have signed the present Charters. 

Done at the City of San Francisco the twenty-sixth 
day of June, one thousand nine hundred and forty-five. 


*jVbfe. — Representatives 
signed the Charter: — 

Argentina. 

Australia. 

Belgium. 

Bolivia. 

Brazil. 

Byelo-Russian S.S.R. 
Canada. 

China. 

Colombia, 


of the following Governments 

Costa Rica. 

Cuba. 

Czechoslovakia. 

Denmark. 

Dominican Republic. 
Ecuador. 

Egypt. 

El Salvador. 

Ethiopia. 
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France. 

Greece. 

Guatemala. 

Haiti. 

Honduras. 

India. 

Iran. 

Iraq. 

Lebanon. 

Liberia. 

Luxembourg. 

Mexico. 

Netherlands. 

New Zealand. 

Nicaragua. 

Norway. 

Panama 

Paraguay. 


Peru. 

Philippine Common- 
wealth. 

Saudi Arabia. 

Syria. 

Turkey. 

Ukrainian S.S.R. 

Union of South Africa. 
Union of Soviet Socialist 
Republics. 

United Kingdom of Great 
Britain and Northern 
Ireland. 

Uruguay. 

Venezuela. 

Yugoslavia. 

United States of America. 



APPENDIX 2 


STATUTE OF THE INTERNATIONAL COURT 
OF JUSTICE 
(June 26th, 1945) 

Article 1 

The International Court of Justice established by the 
Charter of the United Nations as the principal judicial 
organ of the United Nations shall be constituted and 
shall function in accordance with the provisions of the 
present Statute. 

Chapter I, —Organization of the Court 

Article 2 

The Court shall be composed of a body of independent 
judges, elected regardless of their nationality from 
among persons of high moral character, who possess 
the qualifications required in their respective countries 
for appointment to the highest judicial oflhces, or are 
jurisconsults of recognized competence in international 
law. 

Article 3 

1. The Court shall consists of fifteen members, no two 
of whom may be nationals of the same State. 

2. A person who for the purposes of membership in the 
Court could be regarded as a national of more than one 
State shall be deemed to be a national of the one in 
which he ordinarily exercises civil and political rights. 

Article 4 

I. The members of the Court shall be elected by the 
General Assembly and by the Security Council from a 
list of persons nominated by the national groups in the 
Permanent Court of Arbitration, in accordance with the 
following provisions. 
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2. In the case of Members of the United Nations not 
represented in the Permanent Court of Arbitration, 
candidates shall be nominated by national groups ap- 
pointed for this purpose by their Governments under the 
same conditions as those prescribed for members of the 
Permanent Court of Arbitration by Article 44 of the 
Convention of The Hague of 1907 for the pacific settle- 
ment of international disputes. 

3. The conditions under which a State which is party 
to the present Statute but is not a Member of the Upited 
Nations may participate in electing the members of the 
Court shall, in the absence of a special agreement, be 
laid down by the General Assembly upon recommenda- 
tion of the Security Council. 

Article 5 

I. At least three months before the date of the election, 
the Secretary-General of the United Nations shall address 
a written request to the members of the Permanent Court 
of Arbitration belonging to the States which are parties 
to the present Statute, and to the members of the national 
groups appointed under Article 4, paragraph 2, inviting 
them to undertake, within a given time, by national 
groups, the nomination of persons in a position to accept 
the duties of a member of the Court. 

I. No group may nominate more than four persons, 
not more than two of whom shall be of their own nation- 
ality. In no case may the number of candidates nominated 
by a group be more than double the number of seats to 
be fiUed. 

Article 6 

Before making these nominations, each national group 
is recommended to consult its highest court of justice, its 
legal faculties and schools of law, and its national acade- 
mies and national sections of international academies 
devoted to the study of law. 
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Article 7 

1. The Secretary-General shall prepare a list in 
alphabetical order of all the persons thus nominated 
Save as provided in Article 12, paragraph 2, these shall 
be the o^y persons eligible. 

2. The Secretary-General shall submit this list to the 
General Assembly and to the Security Council. 

Article 8 

The General Assembly and the Security Council shall 
proceed independently of one another to elect the 
members of the Court. 

Article 9 

At every election, the electors shall bear in mind not 
only that the persons to be elected should individually 
possess the qualifications required, but also that in the 
body as a whole the representation of the main forms of 
civilization and of the principal legal systems of the world 
should be assured. 

Article 10 

1. Those candidates who obtain an absolute majority 
of votes in the General Assembly and in the Security 
Council shall be considered as elected. 

2. Any vote of the Security Council, whether for the 
election of judges or for the appointment of members 
of the conference envisaged in Article 12, shall be 
taken without any distinction between permanent and 
non-permanent members of the Security Council. 

3. In the event of more than one national of tlje same 
State obtaining an absolute majority of the votes both of 
the General Assembly and of the Security Council, the 
eldest of these only shall be considered as elected. 

: Article ii 

If, after the first meeting held for the purpose of the 
election, one or more seats remain to be filled, a second , 
and, if necessary, a third meeting shall take place, 
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Article 12 

1. If, after the third meeting, one or more seats still 
remain unfilled, a joint conference consisting of six 
members, three appointed by the General Assembly and 
three by the Security Council, may be formed at any 
time at the request of either the General Assembly or 
the Security Council, for the purpose of choosing by the 
vote of an absolute majority one name for each seat still 
vacant, to submit to the General Assembly and the 
Security Council for their respective acceptance. 

2. If the joint conference is unanimously agreed upon 
any person who fulfils the required conditions, he may 
be included in its list, even though he was not included 
in the list of nominations referred to in Article 7. 

3. If the joint conference is satisfied that it will not be 
successful in procuring an election, those members of 
the Court who have already been elected shall, within 
a period to be fixed by the Security Council, proceed to 
fill the vacant seats by selection from among those can- 
didates who have obtained votes either in the General 
Assembly or in the Security Council. 

4. In the event of an equality of votes among the judges, 
the eldest judge shall have a casting vote. 

Article 13 

1. The members of the Court shall be elected for nine 
years and may be re-elected; provided, however, that 
of the judges elected at the first election, the terms of 
five judges shall expire at the end of three years and the 
terms of five more judges shall expire at the end of six 
years. 

2. The judges whose terms are to expire at the end of 
the above-mentioned initial periods of three and six 
years shall be chosen by lot to be drawn by the Secretary- 
General immediately after the first election has been 
completed. 

3. The members of the Court shall continue to discharge 
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their duties until their places have been filled. Though 
replaced, they shall finish any cases which they may have 
begun. 

4. In the case of the resignation of a member of the 
Court, the resignation shall be addressed to the President 
of the Court for transmission to the Secretary-General. 
This last notification makes the place vacant. 

Article 14 

Vacancies shall be filled by the same method as that 
laid down for the first election, subject to the following 
provision: the Secretary-General shall, within one month 
of the occurrence of the vacancy, proceed to issue the 
invitations provided for in Artcle 5, and the date of the 
election shall be fixed by the Security Council. 

Article 15 

A member of the Court elected to replace a member 
whose term of office has not expired shall hold office for 
the remainder of his predecessor’s term. 

Article 16 

1. No member of the Court may exercise any political 
or administrative function, or engage in any other occu- 
pation of a professional nature. 

2. Any doubt on this point shall be settled by the 
decision of the Court. 

Article 17 

1. No member of the Court may act as agent, counsel 
or advocate in any case. 

2. No member may participate in the decision of any 
case in which he has previously taken part as agent, 
counsel, or advocate for one of the parties, or as a member 
of a national or international court, or of a commission 
of enquiry, or in any other capacity. 

3. Any doubt on this point shall be settled by the 
decision of the Court. 
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Article i8 

1. No member of the Court can be dismissed unless, 
in the unanimous opinion of the other members, he has 
ceased to fulfil the required conditions. 

2. Formal notification thereof shall be made to the 
Secretary-General by the Registrar. 

3. This notification makes the place vacant. 

Article 19 

The members of the Court, when engaged on the 
business of the Court, shall enjoy diplomatic privileges 
and immunities. 

Article 20 

Every member of the Court shall, before taking up 
his duties, make a solemn declaration in open court 
that he will exercise his powers impartially and con- 
scientiously. 

Article 21 

1. The Court shall elect its President and Vice-Presi- 
dent for three years; they may be re-elected. 

2. The Court shall appoint its Registrar and may 
provide for the appointment of such other officers as 
may be necessary. 

Article 22 

1. The seat of the Court shall be established at The 
Hague. This, however, shall not prevent the Court 
from sitting and exercising its functions elsewhere when- 
ever the Court considers it desirable. 

2. The President and the Registrar shall reside at the 
seat of the Court. 

Article 23 

1. The Court shall remain permanently in session, 
except during the judicial vacations, the dates and dura- 
tions of which shall be fixed by the Court. 

2. Members of the Court are entitled to periodic 
leave, the dates and duration of which shall be fixed 
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by the Court, having in mind the distance between 
The Hague and the home of each judge. 

3. Members of the Court shall be bound, unless they 
are on leave or prevented from attending by illness or 
serious reasons duly explained to the President, to hold 
themselves permanently at the disposal of the Court. 

Article 24 

1. If, for some special reason, a member of the Court 
considers that he should not take part in the decision of 
a particular case, he shall so inform the President. 

2. If the President considers that for some special 
reason one of the members of the Court should not sit in 
a particular case, he shall give him notice accordingly. 

3. If in any such case the member of the Court and the 
President disagree, the matter shall be settled by the 
decision of the Court. 

Article 25 

1. The full Court shall sit except when it is expressly 
provided otherwise in the present Statute. 

2. Subject to the condition that the number of judges 
available to constitute the Court is not thereby reduced 
below eleven, the Rules of the Court may provide for 
allowing one or more judges, according to circumstances 
and in rotation, to be dispensed from sitting. 

3. A quorum of nine judges shall suffice to constitute 
the Court. 

Article 26 

1. The Court may from time to time form one or 
more chambers, composed of three or more judges as 
the Court may determine, for dealing with particular 
categories of cases ; for example, labour cases and cases 
relating to transit and communications. 

2. The Court may at any time form a chamber for 
dealing with a particular case. The number of judges 
to constitute such a chamber shall be determined by the 
Court with. the approval of the parties. 
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3. Gases shall be heard and determined by the chambers 
provided for in this Article if the parties so request. 

Article 27 

A judgment given by any of the chambers provided for 
in Articles 26 and 29 shall be considered as rendered 
by the Court. 

Article 28 

The chambers provided for in Articles 26 and 29 
may, with the consent of the parties, sit and exercise 
their functions elsewhere than at The Hague. 

Article 29 

With a view to the speedy despatch of business, the 
Court shall form annually a chamber composed of five 
judges which, at the request of the parties, may hear 
and determine cases by surnmary procedure. In addition, 
two judges shall be selected for the purpose of replacing 
judges who find it impossible to sit. 

Article 30 

1. The Court shall frame rules for carrying out its 
functions. In particular, it shall lay down rules of 
procedure. 

2. The Rules of the Cpurt may provide for assessors to 
sit with the Court or with any of its chambers, without 
the right to vote. 

Article 3 1 

1 . Judges of the nationality of each of the parties shall 
retain their right to sit in the case before the Court. 

2. If the Court includes upon the Bench a judge of 
the nationality of one of the parties any other party 
may choose a person to sit as judge. Such person shall 
be chosen preferably from among those persons who 
have been nominated as candidates as provided in 
Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of 
the nationality of the parties, each of these parties may 
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proceed to choose a judge as provided in paragraph 2 of 
this Article. 

4. The provisions of this Article shall apply to the case 
of Articles 26 and 29. In suCh cases, the President shall 
request one or, if necessary, two of the members of the 
Court forming the chamber to give place to the members 
of the Court of the nationality of the parties concerned, 
and, failing such or if they are unable to be present, to 
the judges specially chosen by the parties. 

5. Should there be several parties in the same interest, 
they shall, for the purpose of the preceding provisions, 
be reckoned as one party only. Any doubt upon this 
point shall be settled by the decision of the Court. 

6. Judges chosen as laid down in paragraphs 2, 3 
and 4 of this Article shall fulfil the conditions required by 
Articles 2, 17 (paragraph 2), 20 and 24 of the present 
Statute. They shall take part in the decision on terms 
of complete equality with their colleagues. 

Article 32 

1. Each member of the Court shall receive an annual 
salary. 

2. The President shall receive a special annual allow- 
since. 

3. The Vice-President shall receive a special allowance 
for every day on which he acts as President. 

4. The judges chosen under Article 31, other than 
members of tiie Court, shall receive compensation for 
each day on which they exercise their functions. 

5. These salaries, allowances, and compensation shall 
be fixed by the General Assembly. They may not be 
decreased during the term of office. 

6. The salary of the Registrar shall be fixed by the 
General Assembly on the proposal of the Court. 

7. Regulations made by the General Assembly shall fix 
the conditions under which retirement pensions may be 
given to members of the Court and to the Registrar, and 
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the conditions under which members of the Court and 
the Registrar shall have, their travelling expenses refunded. 

8. The above salaries, allowances, and compensation 
shall be free of all taxation. 

Article 33 

The expenses of the Court shall be borne by the United 
Nations in such a manner as shall be decided by the 
General Assembly. 

Chapter II — Competence of the Court 

Article 34 

1. Only States may be parties in cases before the 
Court. 

2. The Court, subject to and in conformity with its 
Rules, may request of public international organizations 
information relevant to cases before it, and shall receive 
such information presented by such organizations on 
their own initiative. 

3. Whenever the construction of the constituent 
instrument of a public international organization or of 
an international convention adopted thereunder is in 
question in a case before the Court, the Registrar 
shall so notify the public international organization con- 
cerned and shall communicate to it copies of all the 
written proceedings. 

Article 35 

1. The Court shall be open to the States parties to the 
present Statute. 

2. The conditions under which the Court shall be 
open to other States shall, subject to the special pro- 
visions contained in treaties in force, be laid down by 
the Security Council, but in no case shall such conditions 
place the parties in a position of inequality before the 
Court. 

3. When a State which is not a Member of the United 
Nations is a party to a case, the Court shall fix the 
amount which that party is to contribute towards the 
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expenses of the Court. This provision shall not app 
if such State is bearing a share of the expenses of tl 
Court. 

Article 36 

1. The jurisdiction of the Court comprises all cas 
which the parties refer to it and all matters special 
provided for in the Charter of the United Nations or 
treaties or conventions in force. 

2. The States parties to the present Statute may at ai 
time declare that they recognise as compulsory, ipso feu 
and without special agreement, in relation to any oth 
State accepting the same obligation, the jurisdiction 
the Court in all legal disputes concerning: — 

(a) The interpretation of a treaty; 

(b) Any question of international law; 

(c) The existence of any fact which, if establishc 
would constitute a breach of an interna tiori 
obligation; 

(d) The nature or extent of the reparation- to ' 
made for the breach of an international obligatio 

3. The declarations referred to above may be ma 
unconditionally or on condition of reciprocity on t 
part of several or certain States, or for a certain timt 

4. Such declarations shall be deposited with t 
Secretary-General of the United Nations, who sh; 
transmit copies thereof to the parties to the Statute ai 
to the Registrar of the Court. 

5. Declarations made under Article 36 of the State 
of the Permanent Court of International Justice ai 
which are stiU in force shall be deemed, as between t 
parties to the present Statute, to be acceptances of t 
compulsory jurisdiction of the International Court 
Justice for the period which they still have to nm a 
in accordance with their terms. 

6. In the event of a dispute as to whether the Coi 
has jurisdiction, the matter shall be settied by the c 
cision of the Court. 
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Article 37 

Whenever a treaty or convention in force provides for 
reference of a matter to a tribunal to have been instituted 
by the Legaue of Nations, or to the Permanent Court 
of International Justice, the matter shall, as between the 
parties to the present Statute, be referred to the Inter- 
national Court of Justice. 

Article 38 

1 . The Court, whose function is to decide in accordance 
with international law such disputes as are submitted 
to it, shall apply: — 

{a) International conventions, whether general or 
particular, establishing rales expressly recognized 
by the contesting States; 

{b) International custom, as evidence of a general 
practice accepted as law; 

{c) The general principles of law recognised by 
civilised nations; 

{d) Subject to the provisions of Article 59, judicial 
decisions and the teachings of the most highly 
qualified publicists of the various nations, as 
subsidiary means for the determination of rules 
of law. 

2. This provision shall not prejudice the power of the 
Court to decide a case ex aequo et bono, if the parties 
agree thereto. 


Chapter III — Procedure 
Article 39 

I . The official languages of the Court shall be French 
and English. If the parties agree that the case shall be 
conducted in French, the judgment shall be delivered 
in French. If the parties agree that the case shall be 
conducted in English, the judgment shall be delivered 
in English. 
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2. In the absence of an agreement as to which language 
shall be employed, each party may, in the pleadings, 
use the language which it prefers; the decision of the 
Court shall be given in French and English. In this 
case die Court shall at the same time determine which 
of the two texts shall be considered as authoritative. 

3. The Court shall, at the request of any party, au- 
thorize a language other than French or English to be 
used by that party. 

Article 40 

1. Cases are brought before the Court, as the case 
may be, either by the notification of the special agree- 
ment or by a written application addressed to the 
Registrar. In either case the subject of the dispute and 
the parties shall be indicated. 

2. The Registrar shall forthwith communicate the 
application to all concerned. 

3. He shall also notify the Members of the United 
Nations through the Secretary-General, and also any 
other States entitled to appear before the Court. 

Article 41 

1. The Court shall have the power to indicate, if it 
considers that circumstances so require, any provisional 
measures which ought to be taken to preserve the 
respective rights of either party. 

2. Pending the final decision, notice of the measures 
suggested shall forthwith be given to the parties and to 
the Security Council. 

Article 42 

1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates 
before the Court. 

3. The agents, counsel, and advocates of parties before 
the Court shall enjoy the privileges and immunities 
necessary to the independent exercise of their duties. 


230 



I.C.J. STATUTE 


Article 43 

1. The procedure shall consist of two parts; written 
and oral. 

2. The written proceedings shall consist of the com- 
munication to the Court and to the parties of memorials, 
counter-memorials and, if necessary, replies; also all 
papers and documents in support. 

3. These communications shall be made through the 
Registrar, in the order and within the time fixed by the 
Court. 

4. A certified copy of every document • produced by 
one party shall be communicated to the other party. 

5. The oral proceedings shall consist of the hearing 
by the Corirt of witnesses, experts, agents, counsel and 
advocates. 

Article 44 

1 . For the service of all notices upon persons other than 
the agents, counsel, and advocates, the Court shall 
apply direct to the government of the State upon whose 
territory the notice has to be served. 

2. The same provision shall apply whenever steps are 
to be taken to procure evidence on the spot. 

Article 45 

The hearing shall be under the control of the Presi- 
dent or, if he is rmable to preside, of the Vice-President; 
if neither is able to preside, the senior judge present shall 
preside. 

Article 46 

The hearing in Court shsdl be public, unless the Court 
shall decide otherwise, or unless the parties demand that 
the public be not admitted. 

Article 47 

1. Minutes shall be made at each hearing, and signed 
by the Registrar and the President. 

2. These minutes alone shall be authentic. 


ft 
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Article 48 

The Court shall make orders for the conduct of the 
case, shall decide the form and time in which each 
party must conclude its arguments, and make all arrange- 
ments connected with the taking of evidence. 

Article 49 

The Court may, even before the hearing begins, call 
upon the agents to produce any document or to supply 
any explanations. Formal note shall be taken of any 
refiisal. 

Article 50 

The Court may, at any time, entrust any individual 
body, bureau, commission, or other organization that it 
may select, with the task of carrying out an inquiry or 
giving an expert opinion. 

Article 51 

During the hearing any relevant questions are to be 
put to Ae witnesses and experts under the conditions 
laid down by the Court in the rules of procedure referred 
to in Article 30. 

Article 52 

After the Court has received the proofs and evidence 
within the time specified for the purpose, it may refuse 
to accept any further oral or written evidence that one 
party may desire to present unless the other side consents. 

Article- 53 

1. Whenever one of the parties does not appear before 
the Court, or fails to defend his case, the other party 
may call upon the Court to decide in favour of its claim. 

2. The Court must, before doing so, satisfy itself, not 
only that it has jurisdiction in accordance with Articles 
36 and 37 but also that the claim is well founded in 
het and law. 
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Article 54 

1. When, subject to the control of the Court, the 
agents, counsel, and advocates have completed their 
presentation of the case, the President shall declare the 
hearing closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in 
private and remain secret. 

Article 55 

1. All questions shall be decided by a majority of the 
judges present. 

2. In the event of an equality of votes, the President 
or the judge who acts in his place shall have a casting 
vote. 

Article 56 

1. The judgment shall state the reasons on which it is 
based. 

2. It shall contain the names of the judges who have 
taken part in the decision. 

Article 5.7 

If the judgment does not represent in whole or in part 
the unanimous opinion of the judges, any judge shall be 
entitled to deliver a separate opinion. 

Article 58 

The judgment shall be signed by the President and 
by the Registrar. It shall be read in open court, due 
notice having been given to the agents. 

Article 59 

The decision of the Court has no binding force except 
between the parties and in respect of that particular case. 

Article 60 

The judgment is final and without appeal. In the 
.event of dispute as to the meaning or scope of the judg- 
ment, the Court shall construe it upon the request of 
any party. 
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Article 6i 

1 . An application for revision of a judgment may be 
made only when it is based upon the discovery of some 
fact of such a nature as to be a decisive factor, which 
fact was, when the judgment was given, unknown to 
the Court and also to the party claiming revision, always 
provided that such ignorance was not due to negligence. 

2. The proceedings for revision shall be opened by a 
judgment of the Court expressly recording the existence 
of Ae new fact, recognising that it has such a character 
as to lay the case open for revision, and declaring the 
application admissible on this ground. 

3. The Court may require previous compliance with 
the terms of the judgment before it admits proceedings 
in revision. 

4. The application for revision must be made at 
latest within six months of the discovery of the new fact. 

5. No application for revision may be made after 
the lapse of ten years from the date of the judgment. 

Article 62 

1. Should a State consider that it has an interest of a 
legal nature which may be affected by the decision in 
the case, it may submit a request to the Court to be 
permitted to intervene. 

2. It shall be for the Court to decided upon this 
request. 

Article 63 

1. Whenever the construction of a convention to which 
States other than those concerned in the case are parties 
is in question, the Registrar shall notify all such States 
forthwith. 

2. Every State so notified has the right to intervene in 
the proceedings; but if it uses this right, the construction 
by the judgment wiU be equally binding upon it. 
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Article 64 

Unless otherwise decided by the Court, each party 
shall bear its own costs. 

Chapter IV — ^Advisory Opinions 
Article 65 

1. The Court may give an advisory opinion on any 
legal question at the request of whatever body may be 
authorised by or in accordance with the Charter of the 
United Nations to make such a request. 

2. Qiiestions upon which the advisory opinion of the 
Court is asked shall be laid before the Court by means 
of a written request containing an exact statement of 
the question upon which an opinion is required, and 
accompanied by all documents likely to throw light 
upon the question. 

Article 66 

I. The Registrar shall forthwith give notice of the 
request for an advisory opinion to all States entitled to 
appear before the Court. 

• 2. The Registrar shall also, by means of a special and 
direct communication, notify any State entitled to appear 
before the Court or international organization considered 
by the Court, or, should it not be sitting, by the President, 
as likely to be able to furnish information on the question, 
that the Court will be prepared to receive, within a time 
limit to be fixed by the President, written statements, 
or to hear, at a public sitting to be held for the purpose, 
oral statements relating to the question. 

3. Should any such State entitled to appear before the 
Court have failed to receive the special communication 
referred to in paragraph 2 of this Article, such State 
may express a desire to submit a written statement or to 
be heard; and the Court will decide. 

4. States and organizations having presented written 
or oral statements or both shall be permitted to comment 
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on the statements made by other States or organizations 
in the form, to the extent, and within the time limits 
which the Court, or, should it not be sitting, the President, 
shall decide in each particular case. Accordingly, the 
Registrar shall in due time communicate any such written 
statements to States and organizations having submitted 
similar statements. 

Article 67 

The Court shzdl deliver its advisory opinions in open 
court, notice having been given to the Secretary-General 
and to the representatives of Members of the United 
Nations, of other States and of international organiza- 
tions immediately concerned. 

Article 68 

In the exercise of its advisory functions the Court 
shall further be guided by the provisions of the present 
Statute which apply in contentious cases to the extent 
to which it recognizes them to be applicable. 

Chapter V — ^Amendment 

Article 69 

Amendments to the present Statute shall be effected 
by the same procedure as is provided by the Charter of 
the United Nations for amendments to that Charter, 
subject however to any provisions which the General 
Assembly upon recommendation of the Security Council 
may adopt concerning the participation of States which 
are parties to the present Statute but are not Members 
of the United Nations. 

Article 70 

The Court shall have power to propose such amend- 
ments to the present Statute as it may deem necessary, 
through written communications to the Secretary-General, 
for consideration in conformity with the provisions of 
Article 69. 
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AGREEMENT FOR UNITED NATIONS RELIEF 
AND REHABILITATION ADMINISTRATION 

(November gth, 1943) 

The Governments or Authorities whose duly authorized 
representatives have subscribed hereto, 

Being United Nations or being associated with the 
United Nations in this war, 

Being determined that inunediately upon the liberation 
of any area by the armed forces of the United Nations 
or as a consequence of retreat of the enemy the popula- 
tion thereof shall receive aid and relief from their suffer- 
ings, food, clothing and shelter, aid in the prevention 
of pestilence and in the recovery of the health of the 
people, and that preparation and arrangements shall 
be made for the return of prisoners and exiles to their 
homes and for assistance in die resumption of urgendy 
needed agricultural and industrial production and the 
restoration of essential services, 

Have agreed as follows: — 

Article i 

There is hereby established the United Nations Relief 
and Rehabilitation Administration. 

!.■ The Administration shall have power to acquire, 
hold and convey property, to enter into contracts and 
undertake obligations, to designate or create agencies 
and to review the activities of agencies so created, to 
manage undertakings and in general to perform any legal 
act appropriate to its objects and purposes. 

2. Subject to the provisions of Article VII, the purposes 
and function of the Administration shall be as follows: — 
{a) To plan, co-ordinate, administer or arrange for 
the administration of measures for the relief of 
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victims of war in any 3irea under the control of 
any of the United Nations through the provision 
of food, fuel, clothing, shelter and other basic 
necessities, medical and other essential services; 
and to facilitate in such areas, so far as necessary 
to the adequate provision of relief, the production 
and transportation of these articles and the 
furnishing of these services. The form of activities 
of the Administration within the territory of a 
member Government wherein that Government 
exercises administrative authority and the re- 
sponsibility to be assumed by the member 
Government for carrying out measures planned 
by the Administration therein shall be deter- 
mined after consultation with and with the 
consent of the member Government. 

(i) To formulate and recommend measures for indi- 
vidual or joint action by any or all of the member 
Governments for the co-ordination of purchasing, 
the use of ships and other procurement activities 
in the period following the cessation of hostilities, 
with a view to integrating the plans and activities 
of the Administration with the total movement 
of supplies, and for the purpose of achieving an 
equitable distribution of available supplies. The 
Administration may administer such co-ordina- 
tion measures as may be authorised by the 
member Governments concerned. 

(c) To study, formulate and recommend for individual 
or joint action by any or all of the member 
Governments measures with respect to such 
related matters, arising out of its experience in 
planning^ and performing the work of relief and 
rehabilitation, as may be proposed by any of the 
member Governments. Such proposals shall be 
studied and recommendations formulated if the 
proposals are supported by a vote of the Council, 
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and the recommendations shall be referred 
any or all of the member Governments f 
in^vidual or joint action if approved by unai 
mous vote of the Central Committee and 1 
vote of the Council. 

Article 2 
Membership 

The members of the United Nations Relief and B 
habilitation Administration shall be the Govemmei 
or Authorities signatory hereto and such other Govei 
ments or Authorities as may upon application for mei 
bership be admitted thereto by action of the Count 
The Council may, if it desires, authorize the Cent 
Committee to accept new members between sessions 
the Council. 

Wherever the term ‘ member Government ’ is us 
in this agreement it shall be construed to mean a meml 
of the Administration, whether a Government or 
authority. 

Article 3 
The Council 

1, Each member Government shall name one repi 
sentative, and such alternates as may be necessaj 
upon the Council of the United Nations Relief a 
Rehabilitation Administration, which shall be the polic 
making body of the Administration. The Coun 
shall, for each of its sessions, select one of its memb< 
to preside at the session. The Council shall determi 
its own rules of procedure. Unless otherwise provid 
by the agreement or by action of the Council, the Coun 
shall vote by simple majority. 

2. The Council shall be convened in regular sessi 
not less than twice a year by the Central Commits 
It may be convened in special session whenever t 
Central Committee shall deem necessary, and shall 
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convened •within thirty days after request therefor by 
one-third of the members of the Council. 

3. The Central Committee of the Council shall consist 
of the representatives of China, the Union of Soviet 
Socialist Republics, the United Kingdom and the 
United States of America, •with the Director-General 
presiding -without vote. Between sessions of the Council 
it shall when necessary make policy decisions of an 
emergency nature. Ail such decisions shall be recorded 
in the minutes of the Central Committee which shall be 
communicated promptly to each member Government. 
Such decisions shall be open to reconsideration by the 
Council at any regular session or at any special session 
called in accordance with Article 3, paragraph 2. The 
Central Committee shall in-vite the participation of the 
representative of any member Government at those of 
its meetings at which action of special interest to such 
Government is discussed. It shall invite the participation 
of the representative serving as chairman of the Com- 
mittee on Supplies of the Council at those of its meetings 
at which policies affecting the provision of supplies are 
discussed. 

4. The Committee on Supplies of the Council shall 
consist of the members of the Council, or their alternates, 
representing those member Governments likely to be 
principal suppliers of materials for relief and rehabilita- 
tion. The members shall be appointed by the Council, and 
the Council may authorize the Central Committee to make 
emergency appointments between sessions of the Council, 
such appointments to continue until the next session of 
the Council. The Committee on Supplies shall consider, 
formulate and recommend to the Council and the 
Central Committee policies designed to assure the 
provision of required supplies. The Central Committee 
shall from time to time meet -with the Committee on 
Supplies to review policy matters affecting supplies. 

5. The Committee of the Council for Europe shall 
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consist of all the members of the Council, or their al- 
ternates, representing member Governments of terri- 
tories within the European area, and such other members 
of the Coxmcil, representing other Governments directly 
concerned with the problems of relief and rehabilitation 
in the European area, as shall be appointed by the 
Council; the Council may authorize the Central Con - 
mittee to make these appointments in cases of emer- 
gency between sessions of the Council, such appoint- 
ments to continue until the next session of the 
Council. The Committee of the Council for the Far 
East shall consist of all the members of the Council, 
or their alternates representing member Governments 
of territories within the Far Eastern area, and such 
other members of the Council representing other Govern- 
ments directly concerned with the problems of relief 
and rehabilitation in the Far Eastern area as shall be 
appointed by the Council; the Council may authorize 
the Central Committee to make these appointments in 
cases of emergency between sessions of the Council, 
such appointments to continue until the next session of 
the Council. The regional committees shall normally 
meet within their respective areas. They shall consider 
and recommend to the Council and the Central Com- 
nuttee policies with respect to relief and rehabilitation 
within their respective areas. The Committee of the 
Council for Europe shall replace the Inter-Allied Com- 
mittee on European post-war relief established in London 
on September 24th, 1941, and the records of the 
latter shall be made available to the committee for 
Europe. 

6. The Council shsill establish such other standing 
regional committees as it shall consider desirable, the 
functions of such committees and the method of ap- 
pointing their members being identical to that provided 
in Article 3, paragraph 5, with respect to the com- 
mittees of the Council for Europe and for the Far East. 
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The Council shall also establish such other standing 
committees as it considers desirable to advise it, and, 
in intervals between sessions of the Council, to advise 
the Central Committee. For such standing technical 
committees as may be established, in respect of particular 
problems such as nutrition, health, agriculture, transport, 
repatriation and finance, the members may be members 
of the Council or alternates nominated by them because 
of special competence in their respective fields of work. 
The members shall be appointed by the Council, and 
the Council may authorize the Central Committee to 
make emergency appointments between sessions of the 
Council, such appointments to continue until the next 
session of the Council. Should a regional committee so 
desire, sub-committees of the standing technical com- 
mittees shall be established by the technical committees 
in consultation with the regional committees, to advise 
the regional committees. 

7. The travel and other expenses of members of the 
Council and of members of its committees shall be borne 
by the Governments which they represent. 

8. All reports and recommendations of committees of 
the Council shall be transmitted to the Director-General 
for distribution to the Council and the Central Com- 
mittee by the secretariat of the Council established under 
the provisions of Article 4, pargraph 4. 

Article 4 

The Director-General 

1. The executive authority of the United Nations 
Relief and Rehabilitation Administration shall be in the 
Director-General, who shall be appointed by the Council 
on the nomination by unanimous vote of the Central 
Committee. The Director-General may be removed by 
the Council on recommendation, by unanimous vote, 
of the Central Committee. 

2. The Director-General shall have full power and 
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authority for carrying out relief operations contemplated 
by Article i , paragraph 2 (a) , within the limits of available 
resources and the broad policies determined by the 
Council or its Central Committee. Immediately upon 
taking office he shall, in conjunction with the military and 
other appropriate authorities of the United Nations, 
prepare plans for the emergency relief of the civilian 
population in any area occupied by the armed forces of 
any of the United Nations, arrange for the procurement 
and assembly of the necessary supplies and create or select 
the emergency organization required for this purpose. In 
arranging for the procurement, transportation and distri- 
bution of supplies and services, he and his representatives 
shall consult and collaborate with the appropriate authori- 
ties of the United Nations and shall, wherever practicable, 
use the facilities made available by such authorities. 
Foreign voluntary relief agencies may not engage in 
activity in any area receiving relief from the Administra- 
tion without the consent and unless subject to the regula- 
tion of the Director-General. The powers and duties 
of the Director-General are subject to the limitations of 
Article 7. 

3. The Director-General shall also be responsible for 
the organization and direction of the functions contem- 
plated by Article i, paragraphs 2 [h) and 2 (c). 

4. The Director-General shall appoint such Deputy 
Directors-General, officers, expert personnel, and staff 
at his headquarters and elsewhere, including field missions, 
as he shall find necessary, and he may delegate to them 
such of his powers as he may deem appropriate. The 
Director-General, or upon his authorization the Deputy 
Directors-General, shall supply such secretariat and other 
staff and facilities as shall be required by the Council 
and its committees, including the regional committees 
and sub-committees. Such Deputy Directors-General as 
shall be assigned special functions within a region shall 
attend meetings of the regional standing committee 
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whenever possible and shall keep it advised on the 
progress of the rehef and rehabilitation programme 
within the region. 

5. The Director-General shall make periodic reports 
to the Central Committee and to the Council covering 
the progress of the Administration’s activities. The 
reports shall be made public except for such portions 
as the Central Committee may consider it necessary, 
in the interests of the United Nations, to keep confiden- 
tial; if a report affects the interests of a member Govern- 
ment in such a way as to render it questionable whether 
it should be published, such Government shall have an 
opportunity of expressing its views on the question of 
publication. The Director-General shall also arrange to 
have prepared periodic reports covering the activities 
of the Administration within each region and he shall 
transnait such reports with his comments to the Council, 
the Central Committee and the respective regional 
committees. 


Article 5 

Supplies and Resources 

1. In so far as its appropriate constitutional bodies 
shall authorize, each member Government will contribute 
to the support of the Administration in order to accom- 
plish the purposes of Article i, paragraph 2 (a). The 
amount and character of the contributions of each 
member Government under this provision will be 
determined from time to time by its appropriate con- 
stitutional bodies. All such contributions received by the 
Administration shall be accounted for. 

2. The supplies and resources made available by the 
member Governments shall be kept in review in relation 
to prospective requirements by the Director-General, 
who shall initiate action with the member Governments 
with a view to assuring such additional supplies and 
resources as may be required. 
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3. All purchases by any of the member GovcmmentSj 
to be made outside their own territories during the war 
for relief or rehabilitation purposes, shall be made only 
after consultation with the Director-General, and shall, 
so far as practicable, be carried out through the ap- 
propriate United Nations agency. 

Article 6 

Administrative Expenses 

The Director-General shall submit to the Council an 
annual budget, and from time to time such supple- 
mentary budgets as may be required, covering the 
necessary administrative expenses of the Administration. 
Upon approval of a budget by the Council the total 
amount approved shall be allocated to the member 
Governments in proportions to be determined by the 
Council. Each member Government undertakes, subject 
to the requirements of its constitutional procedure, to 
contribute to the Administration promptly its share of 
the administrative expenses so determined. 

Article 7 ' 

Notwithstanding any other provision herein contained, 
while hostilities or other military necessities exist in any 
area, the Administration and its Director-General shall 
not undertake activities therein without the consent of 
the military command of that area, and unless subject 
to such control as the command may find necessary. 
The determination that such hostilities or military 
necessities exist in any area shall be made by its military 
commander. 

Article 8 
Amendment 

The provisions of this agreement may be amended 
as follows: — 

(a) Amendments involving new obligations for member 
Governments shall require the approval of the 
Goimcil by a two-thirds vote and shall take 
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effect for each member Government on accep- 
tance by it; 

{b) Amendments involving modification of Article 3 
or Article 4 shall take effect on adoption by the 
Council by a two-thirds vote, including the votes 
of all the members of the Central Committee ; 

(c) Other amendments shall take effect on adoption 
by the Council by a two-thirds vote. 

Article 9 

Entry into Force 

This agreement shall enter into force with respect to 
each signatory on the date when the agreement is signed 
by that signatory, unless otherwise specified by such 
signatory. 

Article 10 
Withdrawal 

Any member Government may give notice of with- 
drawal from the Administration at any time after the 
expiration of six months from the entry into force of the 
agreement for that Government. Such notice shall take 
effect twelve months after the date of its communication 
to the Director-General subject to the member Govern- 
ment having met by that time all financial, supply or 
other material obligations accepted or undertaken by it. 
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THE ATLANTIC CHARTER 
(August 14th, 1941) 

The President of the United States and the Prime 
Minister, Mr. Churchill, representing His Majesty’s 
Government in the United Kingdom, being met together, 
deem it right to make known certain common principles 
in the national policies of their respective countries on 
which they base their hopes for a better future for the 
world. 

First, their countries, seek no aggrandizement, terri- 
torial or other. 

Second, they desire to see no territorial changes that 
do not accord with the freely expressed wishes of the 
peoples concerned. 

Third, they respect the right of all peoples to choose 
the form of Government under which they live and they 
wish to see sovereign rights and self-government re- 
stored to those who have been forcibly deprived of them. 

Fourth, they will endeavour, with due respect for their 
existing obligations, to further enjoyment by all States, 
great or smsJl, victor or vanquished, of access, on equal 
terms, to the trade and to the raw materials of the 
world which are needed for their economic prosperity. 

Fifth, they desire to bring about the fullest collabora- 
tion between all nations in the economic field, with the 
object of securing for all improved labour standards, 
economic advancement, and social security. 

Sixth, after tfie final destruction of Nazi tyranny, 
they hope to see established a peace which will afford 
to all nations the means of dwelling in safety within 
their own boundaries, and which will afford assurance 
that aU the men in all the lands may live out their lives 
in freedom from fear and want. 
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Seventh, such a peace should enable all men to 
traverse the high seas and oceans without hindrance. 

Eighth, they believe all of the nations of the world, 
for realistic as well as spiritual reasons, must come to the 
abandonment of the use of force. Since no future peace 
can be maintained if land, sea or air armaments continue 
to be employed by nations which threaten, or may 
threaten, aggression outside of their frontiers, they believe, 
pending the establishment of a wider and permanent 
system of general security, that the disarmanent of such 
nations is essential. They will likewise aid and encourage 
all other practicable measures which will lighten for 
peace-loving peoples the crushing burden of armament. 

Resolution adopted at a meeting of representatives of the Allied 
Governments at a Conference held at St. Jameses Palace^ London^ 
on September 24iA, 1941 

The Governments of Belgium, Czechoslovakia, Greece, 
Luxembourg, the Netherlands, Norway, Poland, the 
U.S.S.R. and Yugoslavia, and representatives of General 
de Gaulle, leader of Free Frenchmen, having taken note 
of the Declaration recently drawn up by thov President 
of the United States and by the Prime Minister, Mr. 
Churchill, on behalf of H.M. Government in the United 
Kingdom, now make known their adherence to the 
common principles of policy set forth in that Declaration 
and their intention to co-operate to the best of their 
ability in giving effect to them. 
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THE DECLARATION OF PHILADELPHIA 
CONCERNING THE AIMS AND PURPOSES OF 
THE INTERNATIONAL LABOUR ORGANIZATION 

(Adopted at the International Labour Conference, 
May loth, 1944) 

The General Conference of the International Labour 
Organization, meeting in its Twenty-sixth Session in 
Philadelphia, hereby adopts this lOth day of May, in 
the year nineteen hundred and fourty-four, the present 
Declaration of the aims and purposes of the International 
Labour Organization and of the principles which should 
inspire the policy of its Members. 

I 

The Conference reaffirms the fundamental principles 
on which the Organization is based, and, in particular, 
that: 

(a) labour is not a commodity; 

{b) freedom of expression and of association are 
essential to sustained progress; 

(c) poverty anywhere constitutes a danger to pros- 

perity everywhere; 

(d) the war against want requires to be carried on 

with unrelenting vigour within each nation, and 
by continuous and concerted international effort 
in which the representatives of workers and 
employers, enjoying equal status with those of 
Governments, join with them in free discussion 
and democratic decision with a view to pro- 
motion of the common welfare. 

II 

Believing that experience has fully demonstrated the 
truth of the statement in the Preamble to the Con- 
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stitution of the International Labour Organization, that 
lasting peace can be established only if it is based on 
social justice, the Conference affirms that : 

[a) all human beings, irrespective of trade, creed or 

sex, have the right to pursue both their material 
well-being and their spiritual development in 
conditions of freedom and dignity, of economic 
security and equal opportunity; 

[b) the attainment of the conditions in which this shall 

be possible must constitute the central aim of 
national and international poHcy; 

[c) all national and international policies and measures, 

in particular those of an economic and financial 
character, should be judged in this light and 
accepted only in so far as they may be held to 
promote and not to hinder the achievement of 
this fundamental objective; 

[i) it is a responsibility of the International Labour 
Organization to examine and consider aU inter- 
national economic and financial policies and 
measures in the light of this fundamental ob- 
jective; 

(e) in discharging the tasks entrusted to it the Inter- 
national Labour Organization, having considered 
all relevant economic and financial factors, 
may include in its decisions and recommenda- 
tions any provisions which it considers appro- 
priate. 

Ill 

The Conference recognizes the solemn obligation of 
the International Labour Organization to further among 
the nations of the world programmes which will achieve; 

(a) full employment and the raising of standards of 
living; 

{h) the employment of workers in the occupations in 
which they can have the satisfaction of giving 
the fullest measure of their skill and attainments 
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and make their greatest contribution to the 
common well-being; 

(c) the provision, as a means to the attainment of this 

end and under adequate guarantees for all 
concerned, of facilities for training and the 
transfer of labour, including migration for 
employment and settlement; 

(d) policies in regard to wages and earnings, hours and 

other conditions of work calculated to ensure a 
just share of the fruits of progress to all, and a 
minimum living wage to all employed and in 
need of such protection; 

(e) the ejSective recognition of the right of collective 

bargaining, the co-operation of management and 
labour in the continuous improvement of pro- 
ductive efficiency, and the collaboration of 
workers and employers in the preparation and 
application of social and economic measures; 

(/) the extension of social security measures to provide 
a basic income to all in need of such protection 
and comprehensive medical care; 

(g) adequate protection for the life and health of the 
workers in all occupations; 

(/i) provision for child welfare and maternity pro- 
tection; 

(i) the provision of adequate nutrition, housing and 

facilities for recreation and culture; 

(j) the assurance of equality of educational and voca- 

tional opportunity. 


IV 

Confident that the fuller and broader utilization of 
the world’s productive resources necessary for the achieve- 
ment of the objectives set forth in this Declaration can 
be secured by effective international and national action, 
including measures to expand production and consump- 
tion, to avoid severe economic fluctuations, to promote 


251 



MAKING INTERNATIONAL LAW WORK 

the economic and social advancement of the less de- 
veloped regions of the world, to assure greater stability 
in world prices of primary products, and to promote a 
high and steady volume of international trade, the 
Conference pledges the full co-operation of the Inter- 
national Labour Organization with such international 
bodies as may be entrusted with a share of the responsi- 
bility for this great task and for the promotion of the 
health, education and well-being of all peoples. 

V 

The Conference affirms that the principles set forth 
in this Declaration are fully applicable to all peoples 
everywhere and that, while the manner of their applica- 
tion must be determined with due regard to the stage of 
social and economic development reached by each 
people, their progressive application to peoples who are 
still dependent, as well as to those who have already 
achieved self-government, is a matter of concern to the 
whole civilized world. 
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TREATY OF ALLIANCE BETWEEN 
GREAT BRITAIN AND THE U.S.S.R. 

(May 26th, 1942) 

Treaty of alliance in the war against Hitlerite Germany 
and her associates in Europe and of collaboration and 
mutual assistance thereafter between the Union of Soviet 
Socialist Republics and the United Kingdom of Great 
Britain and Northern Ireland. 

His Majesty The King of Great Britain, Ireland, and 
the British Dominions beyond the Seas, Emperor of 
India, and the Presidium of the Supreme Council of the 
Union of Soviet Socialist Republics ; 

Desiring to confirm the stipulations of the Agreement 
between His Majesty’s Government in the United King- 
dom and the Government of the Union of Soviet Socialist 
Republics for joint action in the war against Germany, 
signed at Moscow on July 12th, 1941, and to replace 
them by a formal treaty; 

Desiring to contribute after the war to the main- 
tenance of peace and to the prevention of further 
aggression by Germany or the States associated with her 
in acts of aggression in Europe; 

Desiring, moreover, to give expression to their inten- 
tion to collaborate closely with one another as well as 
with the other United Nations at the peace settlement 
and during the ensuing period of reconstruction on the 
basis of the principles enunciated in the declaration made 
on August 14th, 1941, by the President of the United 
States of America and the Prime Minister of Great 
Britain, to which the Government of the Union of Soviet 
Socialist Republics has adhered; 

Desiring, finally, to provide for mutual assistance in 
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the event of an attack upon either High Contracting Party 
by Germany or any of the States associated with her in 
acts of aggression in Europe, 

Have decided to conclude a treaty for that purpose 
and have . . . agreed as follows : — 

Part I 

Article i 

In virtue of the alliance established between the United 
Kingdom and the Union of Soviet Socialist Republics, 
the High Contracting Parties mutually undertake to 
afford one another military and other assistance and 
support of all kinds in the war against Germany and all 
those States which are associated with her in acts of 
aggression in Europe. 

Article 2 

The High Contracting Parties undertake not to enter 
into any negotiations with the Hitlerite Government or 
any other Government in Germany that does not clearly 
renoimce all aggressive intentions, and not to negotiate 
or conclude except by mutual consent any armistice or 
peace treaty with Germany or any other State associated 
with her in acts of aggression in Europe. 

Part II 

Article 3 

(1) The High Contracting Parties declare their desire 
to unite with other like-minded States in adopting pro- 
posals for common action to preserve peace and resist 
aggression in the post-war period. 

(2) Pendmg the adoption of such proposals, they will 
after the termination of hostilities take all the measures 
in their power to render impossible a repetition of 
aggression and violation of the peace by Germany or 
any of the States associated with her in acts of aggression 
in Europe. 
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Article 4 

Should one of the High Contracting Parties during the 
post-war period become involved in hostilities with 
Germany or any of the States mentioned in Article 3 (2) 
in consequence of an attack by that State against that 
Party, the other High Contracting Party will at once 
give to the Contracting Party so involved in hostilities 
all the military and other support and assistance in his 
power. 

This Article shall remain in force until the High Con- 
tracting Parties, by mutual agreement, shall recognize 
that it is superseded by the adoption of the proposals 
contemplated in Article 3 (i). In default of the adop- 
tion of such proposals, it shall remain in force for a period 
of twenty years, and thereafter until terminated by either 
High Contracting Party, as provided in Article 8. 

Article 5 

The High Contracting Parties, having regard to the 
interests of the security of each of them, agree to work 
together in close and friendly collaboration after the 
re-establishment of peace for the organization of security 
and economic prosperity in Europe. They will take into 
account the interests of the United Nations in these 
objects, and they will act in accordance with the two 
principles of not seeking territorial aggrandizement for 
themselves and of non-interference in the internal affairs 
of other States. 

Article 6 

The High Contracting Parties agree to render one 
another all possible economic assistance after the war. 

Article 7 

Each High Contracting Party undertakes not to con- 
clude any alliance and not to take part in any coalition 
directed against the other High Contracting Party. 
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Article 8 

The present treaty is subject to ratification in the 
shortest possible time, and the instruments of ratification 
shall be exchanged in Moscow as soon as possible. 

It comes into force immediately on the exchange of the 
instruments of ratification, and shall thereupon replace 
the agreement between the Governments of die Union of 
Soviet Socialist Republics and his Majesty’s Government 
in the United Kingdom, signed at Moscow on July 12th, 
1941. 

Part I of the present treaty shall remain in force until 
the re-establishment of peace between the High Con- 
tracting Parties and Germany and the Powers associated 
with her in acts of aggression in Europe. 

Part II of the present treaty shall remain in force for a 
period of 20 years. Thereafter, unless 12 months’ notice 
has been given by either party to termiuate the treaty at 
the end of the said period of 20 years, it shall continue in 
force until 12 months after either High Contracting Party 
shall have given notice to the other in writing of his 
intention to terminate it. 
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ARTICLE 7 OF THE LEND-LEASE AGREEMENT 
BETWEEN THE UNITED KINGDOM AND THE 
UNITED STATES OF AMERICA 

(February 23rdj 1942) 

In the final determination of the benefits to be pro- 
vided to the United States of America by the Govern- 
ment of the United Kingdom in return for aid furnished 
under the Act ofCongressof March nth, 1941, the terms 
and conditions thereof shall be such as not to burden 
commerce between the two countries, but to promote 
mutually advantageous economic relations between them 
and the betterment of worldwide economic relations. 
To that end, they shall include provision for agreed 
action by the United States of America and the United 
Kingdom, open to participation by all other countries 
of like mind, directed to the expansion, by appropriate 
international and domestic measures, of production, 
employment, and the exchange and consumption of 
goods, which are the material foundations of the liberty 
and welfare of all peoples; to the elimination of all forms 
of discriminatory treatment in international commerce, 
and to the reduction of tariffs and other trade barriers; 
and, in general, to the attamment of all the economic 
objectives set forth in the Joint Declaration made on 
August i2th, 1941, by the President of the United States 
of America and the Prime Minister of the United 
Kingdom. 
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THE ATOMIC CHARTER 
(November i5thj 1945) 

The President of the United States, the Prime Minister 
of the United Kingdom, and the Prime Minister of 
Canada have issued the following statement : — 

I. We recognize that the application of recent 
scientific discoveries to the methods and practice of war 
has placed at the disposal of mankind means of destruc- 
tion hitherto unknown, against which there can be no 
adequate military defence, and in the employment of 
which no single nation can in fact have a monopoly. 

a. We desire to emphasize that the responsibility for 
devising means to 'nsure that the new discoveries shall 
be used for the benefit of mankind, instead of as a means 
of destruction, rests not on our nations alone, but upon 
the whole civilized world. Nevertheless, the progress 
that we have made in the development and use of atomic 
energy demands that we take an initiative in the matter, 
and we have accordingly met together to consider the 
possibility of international action — 

(fl) To prevent the use of atomic energy for des- 
tructive purposes. 

(i) To promote the use of recent and future advances 
in scientific knowledge, particularly in the utilization 
of atomic energy, for peaceful and humanitarian ends. 
3. We are aware that the only complete protection 
for the civilized world from the destructive use of scientific 
knowledge lies in the prevention of war. No system of 
safeguards that can be devised will of itself provide an 
effective guarantee against production of atomic weapons 
by a nation bent on aggression, particularly since the 
military exploitation of atomic energy, depends, in large 
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part, upon the same weapons and processes as would be 
required for industrial uses. Nor can we ignore the 
possibility of the development of other methods or of 
new methods of warfare, which may constitute as great 
a threat to civilization as the military use of atomic 
energy. 

4. Representing, as we do, the three coimtries which 
possess the knowledge essential to the use of atomic 
energy, we declare at the outset our willingness, as a first 
contribution, to proceed with the exchange of funda- 
mental scientific information; and the interchange of 
scientists and scientific literature for peaceful ends with 
any nation that will fully reciprocate. 

5. We believe that the fruits of scientific research 
should be made available to all nations, and that freedom 
of investigation and free interchange of ideas are essential 
to the progress of knowledge. In pursuance of this policy, 
the basic scientific information essential to the develop- 
ment of atomic energy for peaceful purposes has already 
been made available to the world. It is our intention that 
all further information of this character that may become 
available from time to time shall be similarly treated. 
We trust that other nations will adopt the same policy, 
thereby creating an atmosphere of reciprocal confidence 
in which political agreement and co-operation will 
flourish. 

6. We have considered the question of the disclosure 
of detailed information concerning the practical industrial 
application of atomic energy. The military exploitation 
of atomic energy depends, in large part, upon the same 
methods and processes as would be required for industrial 
uses. We are not convinced that the spreading of the 
specialized information regarding the practical applica- 
tion of atomic energy, before it is possible to devise 
effective, reciprocal, and enforceable safeguards accept- 
able to all nations, would contribute to a constructive 
solution of the problem of the atomic bomb. On the 
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contrary we think it might have the opposite effect. We 
are, however, prepared to share, on a reciprocal basis 
with other of the United Nations, detailed information 
concerning the practical industrial application of atomic 
energy just as soon as effective enforceable safeguards 
against its use for destructive purposes can be devised. 

7. In order to attain the most effective means of 
entirely eliminating the use of atomic energy for destruc- 
tive purposes and promoting its widest use for industrial 
and humanitarian purposes, we are of the opinion that 
at the earliest practicable date a Commission should be 
set up under the United Nations, to prepare recom- 
mendations for submission to the organization. The 
Commission should be instructed to proceed with the 
utmost despatch and should be authorized to submit 
recommendations from time to time dealing with separate 
phases of its work. 

In particular, the Commission should make specific 
proposals ; — 

(a) For extending between all nations the exchange 
of basic scientific information for peaceful ends. 

(b) For control of atomic energy to the extent neces- 
sary to ensure its use only for peaceful purposes. 

(c) For the elimination from national armaments of 
atomic weapons and of all other major weapons 
adaptable to mass destruction. 

(d) For effective safeguards by way of inspection 
and other means to protect complying States against 
the hazards of violations and evasions. 

8. The work of the Commission should proceed by 
separate stages, the successful completion of each of 
which wiU develop the necessary confidence of the world 
before the next stage is undertaken. Specifically, it is 
considered that the Commission might weU devote its 
attention first to the wide exchange of scientists and 
scientific information, and as a second stage to the 
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development of full knowledge concerning natural 
resources of raw materials. 

9. Faced with the terrible realities of the application 
of science to destruction, every nation will realize more 
urgently than before the overwhelming need to maintain 
the rule of law among nations and to banish the scourge 
of war from the earth. This can only be brought about 
by giving wholehearted support to the United Nations 
organization, and by consolidating and extending its 
authority, thus creating conditions of mutual trust in 
which all peoples will be free to devote themselves to 
the arts of peace. It is our firm resolve to work without 
reservation to achieve these ends. 
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